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ANNOUNCEMENT. 

This  collection  is  to  be  contained  in  one  volume.  It  will  be  divided 
into  four  books,  which  may  be  obtained  separately. 

Book  I.  deals  with  introductory  topics,  beginning  with  the  distinction 
between  legislative,  executive,  and  judicial  powers,  then  passing  to  federal 

government,  in  other  words,  the  general  relation  of  State  and  Nation,  and 
concluding  with  what  may  be  called  imperial  government,  or  problems 
incident  to  the  exercise  by  the  Nation  of  governmental  functions  in  the 
District  of  Columbia,  the  territories,  and  the  insular  possessions. 

Book  II.  deals  with  miscellaneous  topics,  and  especially  with  some  of 
the  express  limitations  in  the  Constitution  of  the  United  States,  includ- 
ing the  clauses  as  to  ex  post  facto  laws  and  laws  impairing  the  obligation 
of  contracts. 

Book  III.  deals  with  due  process  of  law  and  kindred  topics. 

Book  IV.  deals  principally  with  commerce. 

The  literature  is  so  vast  that  this  collection  presents  only  the  famous 
cases  and  such  of  the  others  as  may  serve  the  ordinary  purposes  of  the 
classroom.  The  reader  with  scholarly  tastes  is  expected  to  make  large 
use  of  the  celebrated  collection  which  for  twenty  years  formed  the  basis 
of  the  instruction  at  this  Law  School  —  Thayer's  Cases  on  Constitutional 
Law. 

In  editing  the  cases,  new  statements  have  usually  been  prepared,  and, 
save  as  otherwise  indicated,  arguments  of  counsel  have  been  omitted. 
Omissions  in  opinions  have  been  indicated  by  dots.  In  the  first  chapter 
of  Book  I.  an  attempt  has  been  made  to  reproduce  punctuation  and 
capitalization  exactly,  to  the  end  that  the  reader  may  ascertain  what 
importance  attaches  to  changes  in  capitalizing  Constitution,  Congress, 
and  other  words. 

The  Articles  of  Confederation  and  the  Constitution  of  the  United  States 
have  been  placed  at  the  bediming,  both  in  order  to  encourage  the  student 
to  ascertain  as  soon  as  possible  whether  the  Constitution  was  a  revision 
of  the  earlier  document,  and  also  in  order  to  aid  him  to  form  the  habit  of 
beginning  every  constitutional  investigation  by  examining  the  words, 
the  context,  and  the  origin  of  the  pertinent  provision  in  the  Constitution. 
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SOME    PROVISIONS    PROTECTING    THE    INDIVIDUAL 
AND   SIMULTANEOUSLY   PROMOTING    NATIONALISM. 


CHAPTER   I. 

SLAVERY  AND   INVOLUNTARY   SERVITUDE. 

DRED   SCOTT   v.   SANDFORD. 

Supreme  Court  of  the  United  States.     1857. 

[19  Howard,  393.]  > 

Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Missouri. 

In  1834,  Dred  Scott,  a  negro  slave  belonging  to  Dr.  Emerson,  a 
surgeon  in  the  army  of  the  United  States,  was  taken  by  his  master 
from  Missouri  to  the  military  post  at  Rock  Island,  in  Illinois;  and 
there  he  was  held  as  a  slave  until  1836,  when  he  was  taken  by  his 
master  to  the  military  post  at  Fort  Snelling,  in  the  Territory  of 
Upper  Louisiana,  north  of  Missouri.  The  constitution  of  Illinois 
prohibited  slavery.  The  act  of  Congress  of  1820,  known  as  the 
Missouri  Compromise,  prohibited  slavery  in  the  Territory  of 
Upper  Louisiana.  At  Fort  Snelling  Dred  Scott,  with  his  master's 
consent,  was  married  to  Harriet,  a  negro  slave  belonging  to  Major 
Taliaferro,  of  the  army.  Harriet  was  later  bought  by  Dr.  Emer- 
son. Eliza,  daughter  of  Dred  Scott  and  Harriet,  was  born  on 
board  the  steamboat  Gipsey,  on  the  Mississippi,  north  of  the  north 
line  of  Missouri.  In  1838  Dr.  Emerson  took  Dred  Scott,  Harriet, 
and  Eliza  to  Missouri,  where  they  lived  until  the  bringing  of  this 
suit.  Another  daughter,  Lizzie,  was  born  at  the  military  post 
called  Jefferson  Barracks,  Missouri.     Before  the  commencement  i  i 

1  The  reporter's  statement  has  not  been  reprinted.  As  the  opinions  cover 
two  hundred  and  thirty-four  pages,  a  reader  interested  in  the  topics  treated 
should  resort  to  the  original  report.  —  Ed. 
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this  suit,  Dr.  Emerson  sold  Dred  Scott,  Harriet,  Eliza,  and  Lizzie 
to  Sandford,  who  held  them  as  slaves.  Sandford  was  a  citizen  of 
New  York.  Dred  Scott  brought  against  Sandford,  in  the  Circuit 
Court  of  the  United  States  for  the  District  of  Missouri,  an  action 
of  trespass  vi  et  armis  for  acts  as  to  Dred  Scott  and  family  which 
would  have  been  lawful  in  case  the  relation  of  master  and  slave 

existed. 

There  was  a  plea  in  abatement  as  follows : 
And  the  said  John  F.  A.  Sandford,  in  his  own  proper  person, 
comes  and  says  that  this  court  ought  not  to  have  or  take  further 
cognizance  of  the  action  aforesaid,  because  he  says  that  said  cause 
of  action,  and  each  and  every  of  them  (if  any  such  have  accrued 
to  the  said  Dred  Scott),  accrued  to  the  said  Dred  Scott  out  of  the 
jurisdiction  of  this  court,  and  exclusively  within  the  jurisdiction  of 
the  courts  of  the  State  of  Missouri,  for  that,  to  wit:    the  said 
plaintiff,  Dred  Scott,  is  not  a  citizen  of  the  State  of  Missouri,  as 
alleged  in  his  declaration,  because  he  is  a  negro  of  African  descent ; 
his  ancestors  were  of  pure  African  blood,  and  were  brought  into 
this  country  and  sold  as  negro  slaves,  and  this  the  said  Sandford  is 
ready  to  verify.      Wherefore,  he  prays  judgment  whether  this 
court  can  or  will  take  further  cognizance  of  the  action  aforesaid. 
A  demurrer  to  the  plea  in  abatement  was  sustained. 
The  defendant  then  pleaded:    (1)  Not  guilty;    (2)  That  the 
plaintiff  was  a  negro  slave,  the  lawful  property  of  the  defendant, 
and,  as  such,  the  defendant  gently  laid  his  hands  upon  him  and 
thereby  had  only  restrained  him,  as  the  defendant  had  a  right  to 
do;   and  (3)  That  with  respect  to  the  wife  and  daughters  of  the 
plaintiff,  in  the  second  and  third  counts  of  the  declaration  men- 
tioned, the  defendant  had,  as  to  them,  only  acted  in  the  same 
manner  and  with  the  same  legal  right.     The  plaintiff  joined  issue 
on  the  first  of  these  pleas,  and  to  the  second  and  third  replied  that 
the  defendant  committed  the  trespasses  of  his  own  wrong. 

There  was  an  agreed  statement  of  facts,  substantially  as  sum- 
marized; and  it  was  also  agreed  that  Dred  Scott  had  brought  suit 
for  his  freedom  in  the  Circuit  Court  of  Missouri  for  St.  Louis 
County,  that  in  that  court  there  had  been  a  verdict  and  judgment 
in  his  favor,  that  the  Supreme  Court  of  Missouri,  on  writ  of  error, 
had  reversed  that  judgment  and  had  remanded  the  case  to  the 
lower  court  (15  Mo.  682),  where  it  had  been  continued  to  await  the 
decision  of  this  case. 

The  plaintiff  moved  the  court  to  instruct  the  jury  to  find  for  the 
plaintiff;  but  the  court  refused,  and,  on  motion  of  the  defendant, 
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instructed  the  jury  to  find  for  the  defendant.  The  jury  bo  found, 
and  judgment  was  given  accordingly.  After  ineffectual  motion 
for  a  new  trial,  the  plaintiff,  having  duly  excepted  to  the  rulings  of 
the  court  as  to  I  he  instruct  i<>u-,,  broughl  the  case  up  on  writ  of  error. 

The  case  was  argued  in  the  Supreme  Court  at  December  tin,,. 
1855,  and  reargued  at  December  term,  185G. 

Blair  and  G.  T.  Curtis,  for  plaintiff  in  error;  and  Geyer  and 
Johnson,  contra. 

Taney,  C.  J.,  delivered  the  opinion  of  the  court.  .  .  . 

There  are  two  leading  questions  presented  by  the  record: 

1.  Had  the  Circuit  Court  of  the  United  States  jurisdiction  to 
hear  and  determine  the  case  between  these  parties.     And 

2.  If  it  had  jurisdiction,  is  the  judgment  it  has  given  erroneous 
or  not  ?  .  .  . 

Before  we  speak  of  the  pleas  in  bar,  it  will  be  propc  r  to  dispose 
of  the  questions  which  have  arisen  on  the  plea  in  abatement. 

That  plea  denies  the  right  of  the  plaintiff  to  sue  in  a  court  of  the 
United  States,  for  the  reasons  therein  stated.  .  .  . 

It  is  suggested,  however,  that  this  plea  is  not  before  us;  and 
that  as  the  judgment  in  the  court  below  on  this  plea  was  in  favor 
of  the  plaintiff,  he  does  not  seek  to  reverse  it,  or  bring  it  before  the 
court  for  revision  by  his  writ  of  error;  and  also  that  the  defendant 
waived  this  defense  by  pleading  over,  and  thereby  admitted  the 
jurisdiction  of  the  court.   .  .  . 

When  a  plaintiff  sues  in  a  court  of  the  United  States,  it  is  neces- 
sary that  he  should  show,  in  his  pleading,  that  the  suit  he  brings  is 
within  the  jurisdiction  of  the  court,  and  that  he  is  entitled  to  sue 
there.  And  if  he  omits  to  do  this,  and  should,  by  any  oversight  of 
the  Circuit  Court,  obtain  a  judgment  in  his  favor,  the  judgment 
would  be  reversed  in  the  appellate  court  for  want  of  jurisdiction 
in  the  court  below.  The  jurisdiction  would  not  be  presumed,  as 
in  the  case  of  a  common-law  English  or  State  court,  unless  the 
contrary  appeared.  .   .  . 

In  this  case,  the  citizenship  is  averred,  but  it  is  denied  by  the 
defendant  in  the  manner  required  by  the  rules  of  pleading,  and 
the  fact  upon  which  the  denial  is  based  is  admitted  by  the  de- 
murrer.  .   .  . 

It  will  be  observed,  that  the  plea  applies  to  that  class  of  persons 
only  whose  ancestors  were  negroes  of  the  African  race,  and  im- 
ported into  this  country,  and  sold  and  held  as  slaves.  The  only 
matter  in  issue  before  the  court,  therefore,  is,  whether  the  descend- 
ants of  such  slaves,  when  they  shall  be  emancipated,  or  who  are 
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born  of  parents  who  had  become  free  before  their  birth,  are  citizens 
of  a  State,  in  the  sense  in  which  the  word  citizen  is  used  in  the 
Constitution  of  the  United  States.  .  .  . 

The  words  "  people  of  the  United  States  "  and  "  citizens  "  are 
synonymous  terms,  and  mean  the  same  thing.      They  both  de- 
scribe the  political  body  who,  according  to  our  republican  institu- 
tions, form  the  sovereignty,  and  who  hold  the  power  and  conduct 
the  government  through  their  representatives.  .  .  .     The  question 
before  us  is,  whether  the  class  of  persons  described  in  the  plea  in 
abatement  compose  a  portion  of  this  people,  and  are  constituent 
members  of  this  sovereignty  ?     We  think  they  are  not,  and  that 
they  are  not  included,  and  were  not  intended  to  be  included,  under 
the  word  "  citizens  "  in  the  Constitution,  and  can  therefore  claim 
none  of  the  rights  and  privileges  which  that  instrument  provides 
for  and  secures  to  citizens  of  the  United  States.     On  the  contrary 
they  were  at  that  time  considered  as  a  subordinate  and  inferior 
class  of  beings,  who  had  been  subjugated  by  the  dominant  race, 
and,  whether  emancipated  or  not,  yet  remained  subject  to  their 
authority,  and  had  no  rights  or  privileges  but  such  as  those  who 
held   the  power   and   the    government   might    choose   to   grant 

them.  ... 

In  discussing  this  question,  we  must  not  confound  the  rights  of 
citizenship  which  a  State  may  confer  within  its  own  limits,  and  the 
rights  of  citizenship  as  a  member  of  the  Union.  It  does  not  by 
any  means  follow,  because  he  has  all  the  rights  and  privileges 
of  a  citizen  of  a  State,  that  he  must  be  a  citizen  of  the  United 

States.  ... 

It  is  true,  every  person,  and  every  class  and  description  of  per- 
sons, who  were  at  the  time  of  the  adoption  of  the  Constitution 
recognized  as  citizens  in  the  several  States,  became  also  citizens  of 
this  new  political  body;  but  none  other;  it  was  formed  by  them, 
and  for  them  and  their  posterity,  but  for  no  one  else.  .  .  . 

In  the  opinion  of  the  court,  the  legislation  and  histories  of  the 
times,  and  the  language  used  in  the  Declaration  of  Independence, 
show,'  that  neither  the  class  of  persons  who  had  been  imported  as 
slaves,  nor  their  descendants,  whether  they  had  become  free  or  not, 
were  then  acknowledged  as  a  part  of  the  people,  nor  intended  to  be 
included  in  the  general  words  used  in  that  memorable  instrument. 

It  is  difficult  at  this  day  to  realize  the  state  of  public  opinion  in 
relation  to  that  unfortunate  race,  which  prevailed  in  the  civilized 
and  enlightened  portions  of  the  world  at  the  time  of  the  Declaration 
of  Independence,  and  when  the  Constitution  of  the  United  States 
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was  framed  and  adopted.      But  the  public  history  of  every  Euro- 
pean nation  displays  il  in  a  manner  too  plain  to  be  mi-taken. 
They  had  for  more  than  a  century  before  been  regarded  as  beings 

of  an  inferior  order,  and  altogether  unfit  to  associate  with  the  white 
race,  either  in  social  or  political  relation-:  and  so  far  inferior,  thai 
they  had  no  rights  which  the  white  man  wa-  bound  to  respect;  and 
that  the  negro  might  justly  and  lawfully  be  reduced  to  slavery  for 
his  benefit.  He  was  bought  and  sold,  and  treated  as  an  ordinary 
article  of  merchandise  and  traffic,  whenever  a  profit  could  be  made 
by  it.  This  opinion  was  at.  that  time  fixed  and  universal  in  the 
civilized  portion  of  the  white  race.  .  .  . 

It  would  be  impossible  to  enumerate  and  compress  in  the  space 
usually  allotted  to  an  opinion  of  a  court  the  various  laws,  marking 
the  condition  of  this  race,  which  were  passed  from  time  to  time 
after  the  Revolution,  and  before  and  since  the  adoption  of  the 
Constitution  of  the  United  States.  .  .  .  Chancellor  Kent,  whose 
accuracy  and  research  no  one  will  question,  states,  in  the  sixth 
edition  of  his  Commentaries  (published  in  1848,  2d  vol.,  258,  note  b) 
that  in  no  part  of  the  country  except  Maine  did  the  African  race, 
in  point  of  fact,  participate  equally  with  the  whites  in  the  exercise 
of  civil  and  political  rights.  .  .  . 

Undoubtedly,  a  person  may  be  a  citizen,  that  is,  a  member  of  the 
community  who  form  the  sovereignty,  although  he  exercises  no 
share  of  the  political  power,  and  is  incapacitated  from  holding 
particular  offices.  Women  and  minors,  who  form  a  part  of  the 
political  family,  cannot  vote;  and  when  a  property  qualification  is 
required  to  vote  or  hold  a  particular  office,  those  who  have  not  the 
necessary  qualification  cannot  vote  or  hold  the  office,  yet  they  are 
citizens. 

So,  too,  a  person-may  be  entitled  to  vote  by  the  law  of  the  State, 
who  is  not  a  citizen  even  of  the  State  itself.  And  in  some  of  the 
States  of  the  Union  foreigners  not  naturalized  are  allowed  to  vote. 
And  the  State  may  give  the  right  to  free  negroes  and  mulattoes, 
but  that  does  not  make  them  citizens  of  the  State,  and  still  less  of 
the  United  States.  And  the  provision  in  the  Constitution  giving 
privileges  and  immunities  in  other  States,  does  not  apply  to 
them.  .  .  . 

We  are  aware  that  doubts  are  entertained  by  some  of  the  mem- 
bers of  the  court,  whether  the  plea  in  abatement  is  legally  before 
the  court  upon  this  writ  of  error;  but  if  that  plea  is  regarded  as 
waived,  or-out  of  the  case  upon  any  other  ground,  yet  the  quest  ion 
as  to  the  jurisdiction  of  the  Circuit  Court  is  presented  on  the  face 
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of  the  bill  of  exception  itself,  taken  by  the  plaintiff  at  the  trial;  for 
he  admits  that  he  and  his  wife  were  born  slaves,  but  endeavors  to 
make  out  his  title  to  freedom  and  citizenship  by  showing  that  they 
were  taken  by  their  owner  to  certain  places,  hereinafter  mentioned, 
where  slavery  could  not  by  law  exist,  and  that  they  thereby  be- 
came free,  and  upon  their  return  to  Missouri  became  citizens  of 
that  State. 

Now,  if  the  removal  of  which  he  speaks  did  not  give  them  their 
freedom,  then  by  his  own  admission  he  is  still  a  slave;  and  what- 
ever opinions  may  be  entertained  in  favor  of  the  citizenship  of  a 
free  person  of  the  African  race,  no  one  supposes  that  a  slave  is  a 
citizen  of  the  State  or  of  the  United  States.  .  .  . 

The  suit  ought,  in  this  view  of  it,  to  have  been  dismissed  by  the 
Circuit  Court,  and  its  judgment  in  favor  of  Sandford  is  erroneous, 
and  must  be  reversed. 

It  is  true  that  the  result  either  way,  by  dismissal  or  by  a  judg- 
ment for  the  defendant,  makes  very  little,  if  any,  difference  in  a 
pecuniary  or  personal  point  of  view  to  either  party.  But  the  fact 
that  the  result  would  be  very  nearly  the  same  to  the  parties  in 
either  form  of  judgment,  would  not  justify  this  court  in  sanctioning 
an  error  in  the  judgment  which  is  patent  on  the  record,  and  which, 
if  sanctioned,  might  be  drawn  into  precedent,  and  lead  to  serious 
mischief  and  injustice  in  some  future  suit. 

We  proceed,  therefore,  to  inquire  whether  the  facts  relied  on  by 
the  plaintiff  entitled  him  to  his  freedom.  .  .  . 

It  is  the  opinion  of  the  court  that  the  act  of  Congress  which  pro- 
hibited a  citizen  from  holding  and  owning  property  of  this  kind  in 
the  territory  of  the  United  States  north  of  the  line  therein  men- 
tioned, is  not  warranted  by  the  Constitution,  and  is  therefore  void; 
and  that  neither  Dred  Scott  himself,  nor  any  of  his  family,  were 
made  free  by  being  carried  into  this  territory;  even  if  they  had 
been  carried  there  by  the  owner,  with  the  intention  of  becoming  a 
permanent  resident. 

We  have  so  far  examined  the  case,  as  it  stands  under  the  Con- 
stitution of  the  United  States,  and  the  powers  thereby  delegated 
to  the  Federal  Government. 

But  there  is  another  point  in  the  case  which  depends  on  State 
power  and  State  law.  And  it  is  contended,  on  the  part  of  the 
plaintiff,  that  he  is  made  free  by  being  taken  to  Rock  Island,  in  the 
State  of  Illinois,  independently  of  his  residence  in  the  territory  of 
the  United  States;  and  being  so  made  free,  he  was  not  again 
reduced  to  a  state  of  slavery  by  being  brought  back  to  Missouri. 
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Our  notice  of  this  part  of  the  case  will  be  very  brief;  for  the 
principle  on  which  it.  depends  was  decided  in  this  court,  upon  much 
consideration,  in  the  case  of  Strader  et  ol.  u,  Graham,  reported  in 
10th  Howard,  82.  In  that  case,  the  slaves  had  been  taken  from 
Kentucky  to  Ohio,  with  the  consenl  of  the  owner,  and  afterwards 
brought  back  to  Kentucky.  And  this  court  held  that  their  status 
or  condition,  as  free  or  slave,  depended  upon  the  laws  of  Kentucky, 
when  they  were  brought  back  into  that  State,  and  not  of  Ohio;  and 
t  hat  this  court  had  no  jurisdiction  to  revise  the  judgmenl  of  a  state 
court  upon  its  own  laws.  This  was  the  point  directly  before  the 
court,  and  the  decision  that  this  court  had  not  jurisdiction  turned 
upon  it,  as  will  be  seen  by  the  report  of  the  case. 

So  in  this  case.  As  Scott  was  a  slave  when  taken  into  the  State 
of  Illinois  by  his  owner,  and  was  there  held  as  such,  and  broughl 
back  in  that  character,  his  status,  as  free  or  slave,  depended  on  t  In- 
laws of  Missouri,  and  not  of  Illinois.  .   .  . 

Upon  the  whole,  therefore,  it  is  the  judgment  of  this  court,  that 
it  appears  by  the  record  before  us  that  the  plaintiff  in  error  is  nol  a 
citizen  of  Missouri,  in  the  sense  in  which  that  word  i>  used  in  the 
(  institution;  and  that  the  Circuit  Court  of  the  United  States,  for 
that  reason,  had  no  jurisdiction  in  the  case,  and  could  give  no 
judgment  in  it.  Its  judgment  for  the  defendant  must,  conse- 
quently, be  reversed,  and  a  mandate  issued,  directing  the  suit  to  be 
dismissed  for  want  of  jurisdiction. 

Wayne,  J.  .  .  .  The  opinion  of  the  court  has  my  unqualified 
assent. 

Nelson,  J.  .  .  .  With  respect  to  the  plea  in  abatement,  which 
went  to  the  citizenship  of  the  plaintiff,  and  his  competency  to  bring 
a  suit  in  the  Federal  courts,  the  common-law  rule  of  pleading  is, 
that  upon  a  judgment  against  the  plea  on  demurrer,  and  that  the 
defendant  answer  over,  and  the  defendant  submits  to  the  judgment , 
and  pleads  over  to  the  merits,  the  plea  in  abatement  is  deemed  to  be 
waived,  and  is  not  afterwards  to  be  regarded  as  a  part  of  the  record 
in  deciding  upon  the  rights  of  the  parties.  There  is  some  question, 
however,  whether  this  rule  of  pleading  applies  to  the  peculiar 
system  and  jurisdiction  of  the  Federal  courts.  As,  in  these  courts, 
if  the  facts  appearing  on  the  record  show  that  the  Circuit  Court 
had  no  jurisdiction,  its  judgment  will  be  reversed  in  the  appellate 
court  for  that  cause,  and  the  case  remanded  with  directions  to  be 
dismissed. 

In  the  view  we  have  taken  of  the  case,  it  will  not.  be  necessary  to 
pass  upon  this  question,  and  we  shall  therefore  proceed  at  once  to 
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an  examination  of  the  case  upon  its  merits.  The  question  upon 
the  merits,  in  general  terms,  is,  whether  or  not  the  removal  of  the 
plaintiff,  who  was  a  slave,  with  his  master,  from  the  State  of 
Missouri  to  the  State  of  Illinois,  with  a  view  to  a  temporary  resi- 
dence, and  after  such  residence  and  return  to  the  slave  state,  such 
residence  in  the  free  state  works  an  emancipation. 

As  appears  from  an  agreed  statement  of  facts,  this  question  has 
been  before  the  highest  court  of  the  State  of  Missouri,  and  a  judg- 
ment rendered  that  this  residence  in  the  free  state  has  no  such 
effect;  but,  on  the  contrary,  that  his  original  condition  continued 
unchanged.  .  .  . 

This  question  has  been  examined  in  the  courts  of  several  of  the 
slaveholding  states,  and  different  opinions  expressed  and  con- 
clusions arrived  at.  We  shall  hereafter  refer  to  some  of  them,  and 
to  the  principles  upon  which  they  are  founded.  Our  opinion  is, 
that  the  question  is  one  which  belongs  to  each  state  to  decide  for 
itself,  either  by  its  legislature  or  courts  of  justice;  and  hence,  in 
respect  to  the  case  before  us,  to  the  State  of  Missouri  —  a  question 
exclusively  of  Missouri  law,  and  which,  when  determined  by  that 
state,  it  is  the  duty  of  the  Federal  courts  to  follow  it.  In  other 
words,  except  in  cases  where  the  power  is  restrained  by  the  Con- 
stitution of  the  United  States,  the  law  of  the  state  is  supreme  over 
the  subject  of  slavery  within  its  jurisdiction.  .  .  . 

Let  us  examine  a  little  more  closely  the  doctrine  of  those  who 
maintain  that  the  law  of  Missouri  is  not  to  govern  the  status  and 
condition  of  the  plaintiff.  They  insist  that  the  removal  and  tem- 
porary residence  with  his  master  in  Illinois,  where  slavery  is 
inhibited,  had  the  effect  to  set  him  free,  and  that  the  same  effect 
is  to  be  given  to  the  law  of  Illinois,  within  the  State  of  Missouri, 
after  his  return.  Why  was  he  set  free  in  Illinois  ?  Because  the 
law  of  Missouri,  under  which  he  was  held  as  a  slave,  had  no  opera- 
tion by  its  own  force  extra-territorially;  and  the  State  of  Illinois 
refused  to  recognize  its  effect  within  her  limits,  upon  principles  of 
comity,  as  a  state  of  slavery  was  inconsistent  with  her  laws,  and 
contrary  to  her  policy.  But,  how  is  the  case  different  on  the  return 
of  the  plaintiff  to  the  State  of  Missouri  ?  Is  she  bound  to  recognize 
and  enforce  the  law  of  Illinois  ?  For,  unless  she  is,  the  status  and 
condition  of  the  slave  upon  his  return  remains  the  same  as  originally 
existed.  Has  the  law  of  Illinois  any  greater  force  within  the 
jurisdiction  of  Missouri,  than  the  laws  of  the  latter  within  that  of 
the  former  ?     Certainly  not.     They  stand  upon  an  equal  footing. 
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Neither  has  any  force  extra-tend  orially,  except  what  may  be 
voluntarily  conceded  to  them.  .  .  . 

Our  conclusion  is  that  the  judgment  of  tin' court  below  should  be 
affirmed. 

Grier,  J.  I  concur  in  the  opinion  delivered  by  Mr.  Justice 
Nelson  on  the  questions  discussed  by  him. 

1  also  concur  with  the  opinion  of  the  court  as  delivered  by  the 
Chief  Justice,  that  the  act  of  Congress  of  6th  March,  L820,  is 
unconstitutional  and  void;  and  that,  assuming  the  facte  as  stated 
in  the  opinion,  the  plaintiff  cannot  sue  as  a  citizen  of  Missouri  in 
the  courts  of  the  United  States.  But,  that  the  record  shows  a 
prima  facie  case  of  jurisdiction,  requiring  the  court  to  decide  all  the 
questions  properly  arising  in  it;  and  as  the  decision  of  the  pleae  in 
bar  shows  that  the  plaintiff  is  a  slave,  and  therefore  not  entitled 
to  sue  in  a  court  of  the  United  States,  the  form  of  the  judgment  is  of 
little  importance;  for,  whether  the  judgment  be  affirmed  or  dis- 
missed for  want  of  jurisdiction,  it  is  justified  by  the  decision  of  the 
court,  and  is  the  same  in  effect  between  the  parties  to  the  suit. 

Daniel,  J.  .  .  .  My  opinion  is,  that  the  decision  of  the  Circuit 
Court,  upon  the  law  arising  upon  the  several  pleas  in  bar,  is  correct . 
but  that  it  is  erroneous  in  having  sustained  the  demurrer  to  the 
plea  in  abatement  of  the  jurisdiction;  that  for  this  error  the  deci- 
sion of  the  Circuit  Court  should  be  reversed,  and  the  cause  re- 
manded to  that  court,  with  instructions  to  abate  the  action,  for  the 
reason  set  forth  and  pleaded  in  the  plea  in  abatement.  .  .  . 

Campbell,  J.  I  concur  in  the  judgment  pronounced  by  the 
Chief  Justice.  .  .  . 

My  opinion  in  this  case  is  not  affected  by  the  plea  to  the  juris- 
diction, and  I  shall  not  discuss  the  questions  it  suggests.  The 
claim  of  the  plaintiff  to  freedom  depends  upon  the  effect  to  be  given 
to  his  absence  from  Missouri,  in  company  with  his  master,  in 
Illinois  and  Minnesota,  and  this  effect  is  to  be  ascertained  by  a 
reference  to  the  laws  of  Missouri.  .  .  . 

The  discussions  in  the  state  courts  have  relieved  the  subject  of 
much  of  its  difficulty.  .  .  . 

Upon  this  record,  it  is  apparent  that  this  is  not  a  controversy 
between  citizens  of  different  states;  and  that  the  plaintiff,  at  no 
period  of  the  life  which  has  been  submitted  to  the  view  of  the  court, 
has  had  a  capacity  to  maintain  a  suit  in  the  courts  of  the  United 
States.  And  in  so  far  as  the  argument  of  the  Chief  Justice  upon 
the  plea  in  abatement  has  a  reference  to  the  plaintiff  or  his  family, 
in  any  of  the  conditions  or  circumstances  of  their  lives,  as  presented 
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in  the  evidence,  I  concur  in  that  portion  of  his  opinion.  I  concur  in 
the  judgment  which  expresses  the  conclusion  that  the  Circuit  Court 
should  not  have  rendered  a  general  judgment. 

The  capacity  of  the  plaintiff  to  sue  is  involved  in  the  pleas  in 
bar,  and  the  verdict  of  the  jury  discloses  an  incapacity  under  the 
Constitution.  Under  the  Constitution  of  the  United  States,  his 
is  an  incapacity  to  sue  in  their  courts,  while,  by  the  laws  of  Mis- 
souri, the  operation  of  the  verdict  would  be  more  extensive.  I 
think  it  a  safe  conclusion  to  enforce  the  lesser  disability  imposed 
by  the  Constitution  of  the  United  States,  and  leave  to  the  plaintiff 
all  his  rights  in  Missouri.  I  think  the  judgment  should  be  affirmed, 
on  the  ground  that  the  Circuit  Court  had  no  jurisdiction,  or  that 
the  case  should  be  reversed  and  remanded,  that  the  suit  may  be 
dismissed. 

Catron,  J.  .  .  .  The  judgment  of  the  Circuit  Court  upon  the 
plea  in  abatement  is  not  open,  in  my  opinion,  to  examination  in 
this  court  upon  the  plaintiff's  writ.  .  .  . 

There  being  nothing  in  controversy  here  but  the  merits,  I  will 
proceed  to  discuss  them. 

The  plaintiff  claims  to  have  acquired  property  in  himself,  and 
became  free,  by  being  kept  in  Illinois  during  two  years. 

The  Constitution,  laws,  and  policy  of  Illinois  are  somewhat 
peculiar  respecting  slavery.  Unless  the  master  becomes  an  in- 
habitant of  that  state,  the  slaves  he  takes  there  do  not  acquire 
their  freedom;  and  if  they  return  with  their  master  to  the  slave 
state  of  his  domicil,  they  cannot  assert  their  freedom  after  their 
return.  .  .  . 

It  is  next  insisted  for  the  plaintiff,  that  his  freedom  (and  that  of 
his  wife  and  eldest  child)  was  obtained  by  force  of  the  act  of  Con- 
gress of  1820,  usually  known  as  the  Missouri  compromise  act, 
which  declares:  "  That  in  all  that  territory  ceded  by  France  to  the 
United  States,  which  lies  north  of  thirty-six  degrees  thirty  minutes 
north  latitude,  slavery  and  involuntary  servitude  shall  be,  and  are 
hereby,  forever  prohibited." 

From  this  prohibition,  the  territory  now  constituting  the  State 
of  Missouri  was  excepted;  which  exception  to  the  stipulation  gave 
it  the  designation  of  a  compromise.  .  .  . 

I  hold  the  compromise  act  to  have  been  void;  and,  consequently 
that  the  plaintiff  Scott,  can  claim  no  benefit  under  it. 

For  the  reasons  above  stated,  I  concur  with  my  brother  judges 
that  the  plaintiff,  Scott,  is  a  slave,  and  was  so  when  this  suit  was 
brought. 
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McLean,  J.,  dissenting.  . 

In  the  first  place,  the  plea  to  the  jurisdiction  is  not  before  us,  on 
this  writ  of  error.  A  demurrer  to  the  plea  was  sustained,  which 
ruled  the  plea  bad,  and  the  defendant,  on  leave,  pleaded  over. 

The  decision  on  the  demurrer  was  in  favor  of  the  plaint  iff:  and 
as  the  plaintiff  prosecutes  this  writ  of  error,  he  does  not  complain 
of  the  decision  on  the  demurrer.  .  .  . 

But  it  is  said,  if  the  court,  on  Looking  at  the  record,  shall  clearly 
perceive  that  the  ( Jircuit  ( !our1  had  no  jurisdiction,  it  is  a  ground 
for  dismissal  of  the  case.  .  .  .  Under  such  circumstances,  the 
want  of  jurisdiction  in  the  Circuit  Court  musl  be  so  clear  as  no1  to 
admit  of  doubt.  Now,  the  plea  which  raises  the  qu<  stion  of  juris- 
diction, in  my  judgment,  is  radically  defective.  The  gravamen  of 
the  plea  is  this:  "  That  the  plaintiff  is  a  negro  of  African  descent, 
his  ancestors  being  of  pure  African  blood,  and  were  brought  into 
this  country  and  sold  as  negro  slaves."  .  .  . 

He  is  averred  to  have  had  a  negro  ancestry,  but  this  does 
not  show  that  he  is  not  a  citizen  of  Missouri,  within  the  meaning 
of  the  act  of  Congress  authorizing  him  to  sue  in  the  Circuit 
Court.  .  .  . 

Being  born  under  our  Constitution  and  laws,  no  naturalization 
is  required,  as  one  of  foreign  birth,  to  make  him  a  citizen.  The 
most  general  and  appropriate  definition  of  the  term  citizen  is  "  a 
freeman."  Being  a  freeman,  and  having  his  domicil  in  a  state 
different  from  that  of  the  defendant,  he  is  a  citizen  within  the  act 
of  Congress,  and  the  courts  of  the  Union  are  open  to  him.  .  .  . 

The  plea  does  not  show  him  to  be  a  slave;  it  does  not  follow 
that  a  man  is  not  free  whose  ancestors  are  slaves.  .  .  . 

This  law  of  Congress,  which  prohibits  slavery  north  of  Missouri 
and  of  thirty-six  degrees  thirty  minutes,  is  declared  to  have  been 
null  and  void  by  my  brethren.   .  .  . 

If  Congress  may  establish  a  territorial  government  in  the  exer- 
cise of  its  discretion,  it  is  a  clear  principle  that  a  court  cannot 
control  that  discretion.  This  being  the  case,  I  do  not  see  on  what 
ground  the  act  is  held  to  be  void.   .   .   . 

Rachel  v.  Walker,  1  Mo.  350,  June  term,  183G,  is  a  case  involving, 
in  every  particular,  the  principles  of  the  case  before  us.  Rachel 
sued  for  her  freedom;  and  it  appeared  that,  she  had  been  bought  as 
a  slave  in  Missouri,  by  Stockton,  an  officer  of  the  army,  taken  to 
Fort  Snelling,  where  he  was  stationed,  and  she  was  retained  there 
as  a  slave  a  year;  and  then  Stockton  removed  to  Prairie  du  ( !hien, 
taking  Rachel  with  him  as  a  slave,  where  he  continued  to  hold  her 
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three  years,  and  then  he  took  her  to  the  State  of  Missouri,  and  sold 
her  as  a  slave.  .  .  . 

The  court  said,  in  this  case: 

"  The  officer  lived  in  Missouri  Territory,  at  the  time  he  bought 
the  slave;  he  sent  to  a  slaveholding  country  and  procured  her;  this 
was  his  voluntary  act,  done  without  any  other  reason  than  that  of 
his  convenience;  and  he  and  those  claiming  under  him  must  be 
holden  to  abide  the  consequences  of  introducing  slavery  both  in 
Missouri  Territory  and  Michigan,  contrary  to  law;  and  on  that 
ground  Rachel  was  declared  to  be  entitled  to  freedom." 

In  answer  to  the  argument  that,  as  an  officer  of  the  army,  the 
master  had  a  right  to  take  his  slave  into  free  territory,  the  court 
said  no  authority  of  law  or  the  Government  compelled  him  to  keep 
the  plaintiff  there  as  a  slave.  .  .  . 

The  case  of  Dred  Scott  v.  Emerson,  15  Mo.  682,  March  term, 
1852,  .  .  .  involved  the  identical  question  before  us,  Emerson 
having,  since  the  hearing,  sold  the  plaintiff  to  Sandford,  the 
defendant. 

Two  of  the  judges  ruled  the  case,  the  Chief  Justice  dissenting.  .  .  . 

When  Dred  Scott,  his  wife  and  children,  were  removed  from 

Fort  Snelling  to  Missouri,  in  1838,  they  were  free,  as  the  law  was 

then  settled,  and  continued  for  fourteen  years  afterwards,  up  to 

1852,  when  the  above  decision  was  made.  .  .  . 

This  court  follows  the  established  construction  of  the  statutes 
of  a  state  by  its  Supreme  Court.  Such  a  construction  is  considered 
as  a  part  of  the  statute,  and  we  follow  it  to  avoid  two  rules  of  prop- 
erty in  the  same  state.  But  we  do  not  follow  the  decisions  of  the 
Supreme  Court  of  a  state  beyond  a  statutory  construction  as  a  rule 
of  decision  for  this  court.  .  .  . 

I  think  the  judgment  of  the  court  below  should  be  reversed. 
Curtis,  J.,  dissenting.     I  dissent  from  the  opinion  pronounced 
by  the  Chief  Justice,  and  from  the  judgment  which  the  majority  of 
the  court  think  it  proper  to  render  in  this  case.  .  .  . 

It  is  alleged  by  the  defendant  in  error,  in  this  case,  that  the  plea 
to  the  jurisdiction  was  a  sufficient  plea;  that  it  shows,  on  inspection 
of  its  allegations,  confessed  by  the  demurrer,  that  the  plaintiff  was 
not  a  citizen  of  the  State  of  Missouri ;  that  upon  this  record,  it  must 
appear  to  this  court  that  the  case  was  not  within  the  judicial  power 
of  the  United  States,  as  defined  and  granted  by  the  Constitution, 
because  it  was  not  a  suit  by  a  citizen  of  one  state  against  a  citizen 
of  another  state.  ... 
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But  it  is  not  necessary  to  determine  whether  the  defendant  can 
be  allowed  to  assign  want  of  jurisdiction  as  an  error  in  a  judgment 
in  his  own  favor.  The  true  question  is,  not  what  either  of  tin- 
parties  may  be  allowed  to  do,  but  whether  this  court  will  affirm  or 
reverse  a  judgment  of  the  Circuit  Court  on  the  merits,  when  it 
appears  on  the  record,  by  a  plea  to  the  jurisdiction,  thai  it  ifl  a 
case  to  which  the  judicial  power  of  the  United  States  dues  not 
extend.  .  .  . 

I  proceed,  therefore,  to  examine  the  plea  to  the  jurisdiction.   .   .  . 

Undoubtedly,  if  these  facts,  taken  together,  amount  to  an  allega- 
tion that,  at  the  time  of  action  brought,  the  plaintiff  was  himself  a 
slave,  the  plea  is  sufficient.  .  .  . 

To  aver  that  his  ancestors  were  sold  as  slaves  is  not  equivalent, 
in  point  of  law,  to  an  averment  that  he  was  a  slave.  .  .  . 

To  determine  whether  any  free  persons,  descended  from  Africans 
held  in  slavery,  were  citizens  of  the  United  States  under  the  ( Jon- 
federation,  and  consequently  at  the  time  of  the  adoption  of  the 
Constitution  of  the  United  States,  it  is  only  necessary  to  know 
whether  any  such  persons  were  citizens  of  either  of  the  States 
under  the  Confederation,  at  the  time  of  the  adoption  of  the  Con- 
stitution. 

Of  this  there  can  be  no  doubt.  At  the  time  of  the  ratification 
of  the  Articles  of  Confederation,  all  free  native-born  inhabitants 
of  the  States  of  New  Hampshire,  Massachusetts,  New  York,  New 
Jersey,  and  North  Carolina,  though  descended  from  African 
slaves,  were  not  only  citizens  of  those  States,  but  such  of  them  as 
had  the  other  necessary  qualifications  possessed  the  franchise  oJ 
electors,  on  equal  terms  with  other  citizens.  .  .  . 

The  conclusions  at  which  I  have  arrived  on  this  part  of  the  case 
are: 

First.  That  the  free  native-born  citizens  of  each  state  are 
citizens  of  the  United  States. 

Second.  That  as  free  colored  persons  born  within  some  of  the 
states  are  citizens  of  those  states,  such  persons  are  also  citizens  of 
the  United  States. 

Third.  That  every  such  citizen,  residing  in  any  state,  has  the 
right  to  sue  and  is  liable  to  be  sued  in  the  Federal  courts,  as  a 
citizen  of  that  state  in  which  he  resides. 

Fourth.  That  as  the  plea  to  the  jurisdiction  in  this  case  shows 
no  facts,  except  that  the  plaintiff  was  of  African  descent,  and  his 
ancestors  were  sold  as  slaves,  and  as  these  facts  are  not  inconsistent 
with  his  citizenship  of  the  United  States,  and  his  residence  in  the 
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State  of  Missouri,  the  plea  to  the  jurisdiction  was  bad,  and  the 
judgment  of  the  Circuit  Court  overruling  it  was  correct. 

I  dissent,  therefore,  from  that  part  of  the  opinion  of  the  majority 
of  the  court,  in  which  it  is  held  that  a  person  of  African  descent 
cannot  be  a  citizen  of  the  United  States;  and  I  regret  I  must  go 
further,  and  dissent  both  from  what  I  deem  their  assumption  of 
authority  to  examine  the  constitutionality  of  the  act  of  Congress 
commonly  called  the  Missouri  compromise  act,  and  the  grounds 
and  conclusions  announced  in  their  opinion.  .  .  . 

But  as,  in  my  opinion,  the  Circuit  Court  had  jurisdiction,  I  am 
obliged  to  consider  the  question  whether  its  judgment  on  the  merits 
of  the  case  should  stand  or  be  reversed. 

The  residence  of  the  plaintiff  in  the  State  of  Illinois,  and  the 
residence  of  himself  and  his  wife  in  the  territory  acquired  from 
France  lying  north  of  latitude  thirty-six  degrees  thirty  minutes, 
and  north  of  the  State  of  Missouri,  are  each  relied  on  by  the  plain- 
tiff in  error.  As  the  residence  in  the  territory  affects  the  plaintiff's 
wife  and  children  as  well  as  himself,  I  must  inquire  what  was  its 
effect. 

The  general  question  may  be  stated  to  be,  whether  the  plaintiff's 
status,  as  a  slave,  was  so  changed  by  his  residence  within  that 
territory,  that  he  was  not  a  slave  in  the  State  of  Missouri,  at  the 
time  this  action  was  brought. 

In  such  cases,  two  inquiries  arise,  which  may  be  confounded, 
but  should  be  kept  distinct. 

The  first  is,  what  was  the  law  of  the  Territory  into  which  the 
master  and  slave  went,  respecting  the  relation  between  them  ? 

The  second  is,  whether  the  State  of  Missouri  recognizes  and 
allows  the  effect  of  that  law  of  the  Territory,  on  the  status  of  the 
slave,  on  his  return  within  its  jurisdiction.  .  .  . 

It  would  not  be  easy  for  the  Legislature  to  employ  more  explicit 
language  to  signify  its  will  that  the  status  of  slavery  should  not 
exist  within  the  Territory,  than  the  words  found  in  the  act  of  1820, 
and  in  the  ordinance  of  1787;  and  if  any  doubt  could  exist  concern- 
ing their  application  to  cases  of  masters  coming  into  the  Territory 
with  their  slaves  to  reside,  that  doubt  must  yield  to  the  inference 
required  by  the  words  of  exception.  That  exception  is,  of  cases 
of  fugitive  slaves.  .  .  . 

But  it  is  a  distinct  question,  whether  the  law  of  Missouri 
recognized  and  allowed  effect  to  the  change  wrought  in  the  status 
of  the  plaintiff,  by  force  of  the  laws  of  the  Territory  of  Wis- 
consin. .  .  . 
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It  is  generally  agreed  by  writers  upon  internationa]  law,  and  the 
rule  has  been  judicially  applied  in  a  great  number  of  cases,  thai 
wherever  any  question  ma}'  arise  concerning  the  statu-  of  a  person, 
it  must  be  determined  according  to  that  law  which  has  next  pre- 
viously rightfully  operated  on  and  fixed  that  status.  And.  tun  her. 
that  the  laws  of  a  country  do  not  rightfully  operate  upon  and  fix  tin- 
status  of  persons  who  are  within  its  limits  in  itinere,  or  who  are 
abiding  there  for  definite  temporary  purposes,  a-  for  health, 
curiosity,  or  occasional  business;  that  these  laws,  known  to  writers 
on  public  and  private  international  law  as  personal  statutes, 
operate  only  on  the  inhabitants  of  the  country.  .  .  . 

On  what  ground  can  it  be  denied  that  all  valid  laws  of  the 
United  States,  constitutionally  enacted  by  Congress  for  the 
government  of  the  Territory,  rightfully  extended  over  an  officer  of 
the  United  States  and  his  servant  who  went  into  the  Territory  t<> 
remain  there  for  an  indefinite  length  of  time,  to  take  pari  in  it- 
civil  or  military  affairs  ?  .  .  . 

That  Congress  has  some  power  to  institute  temporary  govern- 
ments over  the  territory,  I  believe  all  agree.  .  .  . 

I  construe  this  clause,  therefore,  as  if  it  had  read,  Congress  shall 
have  power  to  make  all  needful  rules  and  regulations  respecting 
those  tracts  of  country,  out  of  the  limits  of  the  several  states,  which 
the  United  States  have  acquired,  or  may  hereafter  acquire,  by 
cessions,  as  well  of  the  jurisdiction  as  of  the  soil,  so  far  as  the  soil 
may  be  the  property  of  the  party  making  the  cession,  at  the  time  of 
making  it.  .  .  . 

But  it  is  insisted,  that  whatever  other  powers  Congress  may  have 
respecting  the  territory  of  the  United  States,  the  subject  of  negro 
slavery  forms  an  exception. 

The  Constitution  declares  that  Congress  shall  have  power  to 
make  "  all  needful  rules  and  regulations  "  respecting  the  territory 
belonging  to  the  United  States.  .  .  . 

Slavery,  being  contrary  to  natural  right,  is  created  only  by  munic- 
ipal law.  This  is  not  only  plain  in  itself,  and  agreed  by  all  writers 
on  the  subject,  but  is  inferable  from  the  Constitution,  and  has  been 
explicitly  declared  by  this  court.  The  Constitution  refers  to 
slaves  as  "  persons  held  to  service  in  one  state,  under  the  laws 
thereof."  Nothing  can  more  clearly  describe  a  status  created  by 
municipal  law.  .  .  . 

Is  it  conceivable  that  the  Constitution  has  conferred  the  right  on 
every  citizen  to  become  a  resident  on  the  territory  of  the  United 
States  with  his  slaves,  and  there  to  hold  them  as  such,  but  has 
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neither  made  nor  provided  for  any  municipal  regulations  which  are 
essential  to  the  existence  of  slavery  ?  .  .  . 

I  am  of  opinion  that  so  much  of  the  several  acts  of  Congress  as 
prohibited  slavery  and  involuntary  servitude  within  that  part  of 
the  Territory  of  Wisconsin  lying  north  of  thirty-six  degrees  thirty 
minutes  north  latitude,  and  west  of  the  river  Mississippi,  were 
constitutional  and  valid  laws.  .  .  . 

In  my  opinion,  the  judgment  of  the  Circuit  Court  should  be 
reversed,  and  the  cause  remanded  for  a  new  trial.1 


OSBORN   v.   NICHOLSON. 

Supreme  Court  of  the  United  States.     1872. 
[13  Wallace,  654.] 2 

Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Arkansas. 

Action  was  brought  in  1869  on  a  promissory  note  made  and 
maturing  in  1861.  The  plea  was  that  the  note  was  drawn  in  favor 
of  the  plaintiff  in  consideration  of  the  conveyance  to  him  of  a  negro 
slave,  and  that  on  January  1,  1862,  the  slave  was  liberated  by  the 
United  States  government.  On  demurrer,  judgment  was  given  for 
the  defendants. 

P.  Phillips  and  A.  H.  Garland,  for  plaintiff  in  error;  and  Watkins 
and  Rose,  contra. 

Swayne,  J.,  .  .  .  delivered  the  opinion  of  the  court.  .  .  . 

We  lay  out  of  view  in  limine  the  constitution  of  Arkansas  of 
1868,  which  annuls  all  contracts  for  the  purchase  or  sale  of  slaves, 
and  declares  that  no  court  of  the  state  should  take  cognizance  of 
any  suit  founded  on  such  a  contract,  and  that  nothing  should  ever 

1  The  history  of  law  as  to  slavery  may  be  traced  in  Pigg  v.  Cayley,  Noy, 
27  (1617);  Shanley  v.  Harvey,  2  Eden,  126  (1762);  Sommersett's  Case,  Lofft, 
1  (1772),  s.c.  20  Howell's  State  Trials,  1;  Rex  v.  Allen,  2  Hagg.  Adm.  94  (1827); 
Birney  v.  State,  8  Ohio,  230  (1837);  Prigg  v.  Pennsylvania,  16  Pet.  539  (1842); 
Jones  v.  Vanzandt,  5  How.  215  (1846);  Strader  v.  Graham,  10  How.  82  (1850); 
Ex  parte  Bushnell,  9  Ohio  State,  77  (1859);  and  Commonwealth  of  Kentucky 
v.  Dennison,  24  How.  66  (1860).  —  Ed. 

2  A  statement  has  been  framed  upon  the  opinion  of  the  court.  —  Ed. 
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be  collected  upon  any  judgment  or  decree  which  had  boon,  or  should 
thereafter  be,  "  rendered  upon  any  such  contract  or  obligation." 
It  is  sufficient  to  remark  that  as  to  all  prior  transactions  the  <••  >n-t  i- 
tution  is  in  each  of  the  particulars  specific!  clearly  in  conflict  with 
that  clause  of  the  Constitution  of  the  United  States,  which  ordains 
that  "  no  State  shall  "  .  .  .  "  pass  any  law  impairing  the  obliga- 
tions of  contracts."  Von  Hoffman  v.  The  ( 'ity  of  Quincy,  4  Wall. 
535;  White  v.  Hart,  13  Wall.  646.  Nor  do  we  deem  it  necessary 
to  discuss  the  validity  of  the  contract  here  in  question  when  it 
was  entered  into.  Being  valid  when  and  where  it  was  made, 
it  was  so  everywhere.  With  certain  qualifications  not  neces- 
sary to  be  considered  in  this  case,  this  is  the  rule  of  the  law  of 
nations.  .  .  . 

It  may  be  safely  asserted  that  this  contract  when  made  could 
have  been  enforced  in  the  courts  of  every  State  of  the  Union,  and 
in  the  courts  of  every  civilized  country  elsewhere.  .  .  . 

It  has  been  earnestly  insisted  that  contracts  for  the  purchase  and 
sale  of  slaves  are  contrary  to  natural  justice  and  right,  and  have  no 
validity  unless  sustained  by  positive  law;  that  the  right  to  enforce 
them  rests  upon  the  same  foundation,  and  that  when  the  institution 
is  abolished  all  such  contracts  and  the  means  of  their  enforcement, 
unless  expressly  saved,  are  thereby  destroyed.  Slavery  was 
originally  introduced  into  the  American  Colonies  by  the  mother 
country,  and  into  some  of  them  against  their  will  and  protest  ai  i.  >ns. 
In  most,  if  not  all  of  them,  it  rested  upon  universally  recognized 
custom,  and  there  were  no  statutes  legalizing  its  existence  more 
than  there  were  legalizing  the  tenure  of  any  other  species  of  per- 
sonal property.  Though  contrary  to  the  law  of  nature  it  was 
recognized  by  the  law  of  nations.  The  atrocious  traffic  in  human 
beings,  torn  from  their  country  to  be  transported  to  hopeless 
bondage  in  other  lands,  known  as  the  slave  trade,  was  also  sanc- 
tioned by  the  latter  code.  1  Wildman's  International  Law,  70; 
Dana's  Wheaton,  199;  The  Antelope,  10  Wheaton,  67;  Le  Louis, 
2  Dodson,  210. 

Where  the  traffic  was  carried  on  by  the  subjects  of  governments 
which  had  forbidden  it,  a  different  rule  was  applied.  The  Amedie, 
Acton,  240;  The  Diana,  1  Dodson,  95;  The  Fortuna,  lb.  81. 
Humane  and  just  sentiments  upon  the  subject  were  of  slow  growth 
in  the  minds  of  publicists.  1  Phillmore's  Law  of  Nation-.  316. 
The  institution  has  existed  largely  under  the  authority  of  the  most 
enlightened  nations  of  ancient  and  modern  times.  Wherever 
found,  the  rights  of  the  owner  have  been  regarded  there  as  sur- 
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rounded  by  the  same  sanctions  and  covered  by  the  same  protection 
as  other  property.  Le  Louis,  2  Dodson,  250.  The  British  govern- 
ment paid  for  the  slaves  carried  off  by  its  troops  from  this  country, 
in  the  war  of  1812,  as  they  did  for  other  private  property  in  the 
same  category.  Lawrence's  Wheaton,  496.  The  Constitution  of 
the  United  States  guaranteed  the  return  of  persons  "  held  to  service 
or  labor  in  one  state  under  the  laws  thereof,  escaping  into  another." 
"  The  object  of  this  clause  was  to  secure  to  the  citizens  of  the  slave- 
holding  states  the  complete  right  and  title  of  ownership  in  their 
slaves  as  property  in  every  State  in  the  Union,  into  which  they 
might  escape."  Historically  it  is  known  that  without  this  pro- 
vision, the  Constitution  would  not  have  been  adopted,  and  the 
Union  could  not  have  been  formed.  Prigg  v.  Pennsylvania,  16 
Peters,  611. 

But  without  considering  at  length  the  several  assumptions  of  the 
proposition,  it  is  a  sufficient  answer  to  say  that  when  the  thirteenth 
amendment  to  the  Constitution  of  the  United  States  was  adopted 
the  rights  of  the  plaintiff  in  this  action  had  become  legally  and 
completely  vested.  .  .  .  The  doctrines  of  the  repeal  of  statutes 
and  the  destruction  of  vested  rights  by  implication  are  alike 
unfavored  in  the  law.  Neither  is  to  be  admitted  unless  the  impli- 
cation is  so  clear  as  to  be  equivalent  to  an  explicit  declaration. 
Every  doubt  should  be  resolved  against  a  construction  so  fraught 
with  mischiefs.  There  is  nothing  in  the  language  of  the  amend- 
ment which  in  the  slightest  degree  warrants  the  inference  that  those 
who  framed  or  those  who  adopted  it  intended  that  such  should  be 
its  effect.  .  .  . 

Many  cases  have  been  decided  by  the  highest  state  courts  where 
the  same  questions  arose  which  we  have  been  called  upon  to  con- 
sider in  this  case.  In  very  nearly  all  of  them  the  contract  was 
adjudged  to  be  valid,  and  was  enforced.  They  are  too  numerous 
to  be  named.  The  opinions  in  some  of  them  are  marked  by  great 
ability. 

Whatever  we  may  think  of  the  institution  of  slavery  viewed  in 
the  light  of  religion,  morals,  humanity,  or  a  sound  political  economy, 
—  as  the  obligation  here  in  question  was  valid  when  executed, 
sitting  as  a  court  of  justice,  we  have  no  choice  but  to  give  it  effect. 
We  cannot  regard  it  as  differing  in  its  legal  efficacy  from  any  other 
unexecuted  contract  to  pay  money  made  upon  a  sufficient  con- 
sideration at  the  same  time  and  place.  Neither  in  the  precedents 
and  principles  of  the  common  law,  nor  in  its  associated  system  of 
equity  jurisprudence,  nor  in  the  older  system  known  as  the  civil 
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law,  is  there  anything  to  warrant  the  result  contended  for  by  the 
defendants  in  error.  Neither  the  rights  nor  the  interests  of  those 
of  the  colored  race  lately  in  bondage  are  affected  by  the  conclu- 
sions we  have  reached.  This  opinion  decides  nothing  as  to  the 
effect  of  President  Lincoln's  emancipation  proclamation.  We  have 
had  no  occasion  to  consider  that  subject. 

Judgment  reversed,  and  the  cause  remanded  to  the  Circuit  Court 
with  directions  to  proceed  in  conformity  to  this  opinion.1 

Chase,  C.  J.,  dissented.  .  .  . 


ROBERTSON   v.   BALDWIN. 

Supreme  Court  of  the  United  States.     1897. 

[165  United  Stales,  275.] 2 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Alaska,  which  had  dismissed  a  writ  of  habeas 
corpus  issued  upon  petition  of  Robertson  and  three  others.  The 
petitioners  had  shipped  as  seamen  for  a  voyage  from  San  Francisco, 
Cal.,  to  Knappton,  Wash.,  thence  to  Valparaiso  and  other  foreign 
ports  to  be  selected  by  the  master,  and  thence  to  the  United  States. 
They  deserted  at  a  port  in  Oregon.  They  were  arrested,  and  by  a 
justice  of  the  peace  were  committed  to  jail  until  the  vessel  was  ready 
for  sea,  when  they  were  taken  from  jail  and  put  on  board.  They 
refused  to  obey  the  master.  They  were  arrested  for  refusing  to 
work,  and  by  a  United  States  commissioner  were  held  to  answer 
before  the  District  Court.  They  then  sued  out  this  writ;  but,  as 
all  proceedings  were  in  accordance  with  the  statutes  of  the  United 
States  (R.  S.  §§  4596-4599),  the  writ  was  dismissed  and  the  pris- 
oners were  remanded  to  the  custody  of  the  United  States  marshal. 

J.  H.  Ralston  and  others,  for  appellants;  and  H.  Conrad,  Solicitor 
General,  contra. 

Brown,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

The  question  whether  sections  4598  and  4599  conflict  with  the 
Thirteenth    Amendment,    forbidding    slavery    and    involuntary 

1  See  Hall  v.  United  States,  92  U.  S.  27  (1S7G).  —  Ed. 

2  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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servitude,  depends  upon  the  construction  to  be  given  to  the  term 
"  involuntary    servitude."       Does    the    epithet    "  involuntary  " 
attach  to  the  word  "  servitude  "  continuously,  and  make  illegal 
any  service  which  becomes  involuntary  at  any  time  during  its 
existence;  or  does  it  attach  only  at  the  inception  of  the  servitude, 
and  characterize  it  as  unlawful  because  unlawfully  entered  into  ? 
If  the  former  be  the  true  construction,  then  no  one,  not  even  a 
soldier,  sailor  or  apprentice,  can  surrender  his  liberty,  even  for  a 
day;    and  the  soldier  may  desert  his  regiment  upon  the  eve  of 
battle,  or  the  sailor  abandon  his  ship  at  any  intermediate  port  or 
landing,  or  even  in  a  storm  at  sea,  provided  only  he  can  find  means 
of  escaping  to  another  vessel.      If  the  latter,  then  an  individual 
may,  for  a  valuable  consideration,  contract  for  the  surrender  of  his 
personal  liberty  for  a  definite  time  and  for  a  recognized  purpose, 
and  subordinate  his  going  and  coming  to  the  will  of  another  during 
the  continuance  of  the  contract;  —  not  that  all  such  contracts 
would  be  lawful,  but  that  a  servitude  which  was  knowingly  and 
willingly  entered  into  could  not  be  termed  involuntary.      Thus, 
if  one  should  agree,  for  a  yearly  wage,  to  serve  another  in  a  partic- 
ular capacity  during  his  life,  and  never  to  leave  his  estate  without 
his  consent,  the  contract  might  not  be  enforceable  for  the  want  of  a 
legal  remedy,  or  might  be  void  upon  grounds  of  public  policy,  but 
the  servitude  could  not  be  properly  termed  involuntary.      Such 
agreements  for  a  limited  personal  servitude  at  one  time  were  very 
common  in  England,  and  by  statute  of  June  17,  1823,  4  Geo.  IV, 
c.  34,  §  3,  it  was  enacted  that  if  any  servant  in  husbandry,  or  any 
artificer,  calico  printer,  handicraftsman,  miner,  collier,  keelman, 
pitman,  glassman,  potter,  laborer  or  other  person,  should  contract 
to  serve  another  for  a  definite  time,  and  should  desert  such  service 
during  the  term  of  the  contract,  he  was  made  liable  to  a  criminal 
punishment.      The  breach  of  a  contract  for  personal  service  has 
not,  however,  been  recognized  in  this  country  as  involving  a  lia- 
bility to  criminal  punishment,  except  in  the  cases  of  soldiers, 
sailors  and  possibly  some  others,  nor  would  public  opinion  tolerate 
a  statute  to  that  effect. 

But  we  are  also  of  opinion  that,  even  if  the  contract  of  a  seaman 
could  be  considered  within  the  letter  of  the  Thirteenth  Amend- 
ment, it  is  not,  within  its  spirit,  a  case  of  involuntary  servitude. 
The  law  is  perfectly  well  settled  that  the  first  ten  amendments  to 
the  Constitution,  commonly  known  as  the  Bill  of  Rights,  were  not 
intended  to  lay  down  any  novel  principles  of  government,  but 
simply  to  embody  certain  guaranties  and  immunities  which  we 
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had  inherited  from  our  English  ancestors,  and  which  had  from  time 
immemorial  been  subject  to  certain  well-recognized  exceptions 
arising  from  the  necessities  of  the  case.  In  incorporating  these 
principles  into  the  fundamental  law  there  was  no  intention  of  dis- 
regarding the  exceptions,  which  continued  to  be  recognized  as  if 
they  had  been  formally  expressed.  Thus,  the  freedom  of  speech 
and  of  the  press  (art.  1)  does  not  permit  the  publication  of  Libels, 
blasphemous  or  indecent  articles,  or  other  publications  injurious  to 
public  morals  or  private  reputation;  the  right  of  the  people  to 
keep  and  bear  arms  (art.  2)  is  not  infringed  by  laws  prohibiting  the 
carrying  of  concealed  weapons;  the  provision  that  no  person  shall 
be  twice  put  in  jeopardy  (art.  5)  does  not  prevent  a  second  trial,  if 
upon  the  first  trial  the  jury  failed  to  agree,  or  if  the  verdict  was 
set  aside  upon  the  defendant's  motion,  United  States  v.  Ball,  163 
U.  S.  662,  672;  nor  does  the  provision  of  the  same  article  that  no 
one  shall  be  a  witness  against  himself  impair  hisobligation  to  testify, 
if  a  prosecution  against  him  be  barred  by  the  lapse  of  time,  a  pardon 
or  by  statutory  enactment.  Brown  v.  Walker,  161  U.  S.  591,  and 
cases  cited.  Nor  does  the  provision  that  an  accused  person  shall 
be  confronted  with  the  witnesses  against  him  prevent  the  admission 
of  dying  declarations,  or  the  depositions  of  witnesses  who  have 
died  since  the  former  trial. 

The  prohibition  of  slavery,  in  the  Thirteenth  Amendment,  is 
well  known  to  have  been  adopted  with  reference  to  a  state  of 
affairs  which  had  existed  in  certain  States  of  the  Union  since  the 
foundation  of  the  government,  while  the  addition  of  the  words 
"  involuntary  servitude  "  was  said  in  the  Slaughter  House  Cases, 
16  Wall.  36,  to  have  been  intended  to  cover  the  system  of  Mexican 
peonage  and  the  Chinese  coolie  trade,  the  practical  operation  of 
which  might  have  been  a  revival  of  the  institution  of  slavery  under 
a  different  and  less  offensive  name.  It  is  clear,  however,  that  the 
amendment  was  not  intended  to  introduce  any  novel  doctrine  with 
respect  to  certain  descriptions  of  service  which  have  always  been 
treated  as  exceptional ;  such  as  military  and  naval  enlistments,  or 
to  disturb  the  right  of  parents  and  guardians  to  the  custody  of 
their  minor  children  or  wards.  The  amendment,  however,  makes 
no  distinction  between  a  public  and  a  private  service.  To  say 
that  persons  engaged  in  a  public  service  are  not  within  the  amend- 
ment is  to  admit  that  there  are  exceptions  to  its  general  language, 
and  the  further  question  is  at  once  presented,  where  shall  the  line 
be  drawn  ?     We  know  of  no  better  answer  to  make  than  to  say 
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that  services  which  have  from  time  immemorial  been  treated  as 
exceptional  shall  not  be  regarded  as  within  its  purview. 

From  the  earliest  historical  period  the  contract  of  the  sailor  has 
been  treated  as  an  exceptional  one,  and  involving,  to  a  certain 
extent,  the  surrender  of  his  personal  liberty  during  the  life  of  the 
contract.  Indeed,  the  business  of  navigation  could  scarcely  be 
carried  on  without  some  guaranty,  beyond  the  ordinary  civil 
remedies  upon  contract,  that  the  sailor  will  not  desert  the  ship  at  a 
critical  moment,  or  leave  her  at  some  place  where  seamen  are 
impossible  to  be  obtained—  as  Molloy  forcibly  expresses  it,  "  to 
rot  in  her  neglected  brine."  Such  desertion  might  involve  a  long 
delay  of  the  vessel  while  the  master  is  seeking  another  crew,  an 
abandonment  of  the  voyage,  and,  in  some  cases,  the  safety  of  the 
ship  itself.  Hence,  the  laws  of  nearly  all  maritime  nations  have 
made  provision  for  securing  the  personal  attendance  of  the  crew 
on  board,  and  for  their  criminal  punishment  for  desertion,  or 
absence  without  leave  during  the  life  of  the  shipping  articles.  .  .  . 

Malynes,  the  earliest  English  writer  upon  the  Law  Merchant, 
who  wrote  in  1622,  says  in  his  Lex  Mercatoria  (vol.  I,  chap.  23), 
that  "  mariners  in  a  strange  port,  should  not  leave  the  ship  without 
the  master's  license,  or  fastening  her  with  four  ropes,  or  else  the  loss 
falls  upon  them.  ...  In  a  strange  country,  the  one  half  of  the 
company  at  the  least,  ought  to  remain  on  shipboard,  and  the  rest 
who  go  on  land  should  keep  sobriety  and  abstain  from  suspected 
places,  or  else  should  be  punished  in  body  and  purse:  like  as 
he  who  absents  himself  when  the  ship  is  ready  to  sail.  Yea,  if  he 
give  out  himself  worthier  than  he  is  in  his  calling,  he  shall  lose 
his  hire;  half  to  the  admiral,  and  the  other  half  to  the  master." 
Molloy,  one  of  the  most  satisfactory  of  early  English  writers  upon 
the  subject,  states  that  if  seamen  depart  from  a  ship  without  leave 
or  license  of  the  master,  and  any  disaster  happens,  they  must 
answer,  quoting  Art.  V  of  the  Rules  of  Oleron  in  support  of  his 
proposition. 

There  appears  to  have  been  no  legislation  directly  upon  the  sub- 
ject until  1729,  when  the  act  of  2  Geo.  II,  c.  36,  was  enacted  "  for 
the  better  regulation  and  government  of  seamen  in  the  merchants' 
service."  This  act  not  only  provided  for  the  forfeiture  of  wages 
in  case  of  desertion,  but  for  the  apprehension  of  seamen  deserting 
or  absenting  themselves,  upon  warrants  to  be  issued  by  justices  of 
the  peace,  and,  in  case  of  their  refusal,  to  proceed  upon  the  voyage, 
for  their  committal  to  the  house  of  correction  at  hard  labor. 
Indeed,  this  seems  to  have  furnished  a  model  upon  which  the  act 
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of  Congress  of  July  20,  1790  (1  Stat.  131),  for  the  government  and 
regulation  of  seamen  in  the  merchants'  service,  was  constructed.  . .  . 

The  earliest  American  legislation  which  we  have  been  able  to 
find,  is  an  act  of  the  Colonial  General  Court  of  Massachusetts, 
passed  about  1668,  wherein  it  was  enacted  that  any  mariner  who 
departs  and  leaves  a  voyage  upon  which  he  lias  entered,  Bhall  for- 
feit all  his  wages,  and  shall  be  further  punished  by  imprisonment  or 
otherwise,  as  the  case  may  be  circumstanced;  and  if  he  shall  have 
received  any  considerable  part  of  his  wages,  and  shall  run  away,  he 
shall  be  pursued  as  a  disobedient  runaway  servant.  Mass.  Col. 
Laws  (ed.  1889),  251,  256. 

The  provision  of  Rev.  Stat.  §  4598,  under  winch  these  proceed- 
ings were  taken,  was  first  enacted  by  Congress  in  1790.  1  Stat. 
131,  §  7.  This  act  provided  for  the  apprehension  of  deserters  and 
their  delivery  on  board  the  vessel,  but  apparently  made  no  pro- 
vision for  imprisonment  as  a  punishment  for  desertion.  .  .  . 

In  the  face  of  this  legislation  upon  the  subject  of  desertion  and 
absence  without  leave,  which  was  in  force  in  this  country  for  more 
than  sixty  years  before  the  Thirteenth  Amendment  was  adopted, 
and  similar  legislation  abroad  from  time  immemorial,  it  cannot  be 
open  to  doubt  that  the  provision  against  involuntary  servitude  was 
never  intended  to  apply  to  their  contracts. 

The  judgment  of  the  court  below  is,  therefore,  Affirmed.1 

Harlan,  J.,  dissenting.  .  .  . 

Gray,  J.,  was  not  present  at  the  argument,  and  took  no  part  in 
the  decision  of  this  case. 


CLYATT  v.   UNITED  STATES. 

Supreme  Court  of  the  United  States.     1905. 

[197  United  States,  207.] 2 

Certiorari  to  the  Circuit  Court  of  Appeals  for  the  Fifth  Circuit. 

Clyatt  was  indicted  in  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Florida  for  returning  two  persons  to  a 
condition  of  peonage  by  forcibly  and  against  their  will  returning 
them  to  work  for  a  firm  in  which  he  was  a  partner,  in  order  to 

1  As  to  seamen  of  foreign  vessels,  see  Tucker  v.  Alexandroff,  183  U.  S.  424 
(1902).  — Ed. 

2  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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work  out  a  debt  claimed  to  be  due  the  firm,  contrary  to  the  statutes 
of  the  United  States  (R.  S.  sees.  1990  and  5526)  providing  that 
peonage  is  abolished  and  prohibited  in  the  territories  and  states 
and  that  any  person  who  holds,  arrests,  or  returns  any  person  to  a 
condition  of  peonage  shall  be  punished  by  a  fine  of  not  less  than 
$1000,  nor  more  than  $5000,  or  by  imprisonment  not  less  than  one 
year  nor  more  than  five  years,  or  by  both.  After  verdict  of  guilty 
and  sentence  to  hard  labor  for  four  years,  the  case  was  taken  on 
appropriate  writ  to  the  Circuit  Court  of  Appeals,  whence  even- 
tually the  entire  record  was  brought  up  on  certiorari. 

W .  G.  Bradley  and  others,  for  plaintiff  in  error;  and  Attorney 
General  Moody  and  Asst.  Atty.  Gen.  Purdy,  contra. 

Brewer,  J.,  .  .  .  delivered  the  opinion  of  the  court. 

The  constitutionality  and  scope  of  sections  1990  and  5526  present 
the  first  questions  for  our  consideration.  They  prohibit  peonage. 
What  is  peonage  ?  It  may  be  defined  as  a  status  or  condition  of 
compulsory  service,  based  upon  the  indebtedness  of  the  peon  to  the 
master.  The  basal  fact  is  indebtedness.  As  said  by  Judge 
Benedict,  delivering  the  opinion  in  Jaremillo  v.  Romero,  1  N.  Mex. 
190,  194:  "  One  fact  existed  universally;  all  were  indebted  to  their 
masters.  This  was  the  cord  by  which  they  seemed  bound  to  their 
masters'  service."  Upon  this  is  based  a  condition  of  compulsory 
service.  Peonage  is  sometimes  classified  as  voluntary  or  involun- 
tary, but  this  implies  simply  a  difference  in  the  mode  of  origin,  but 
none  in  the  character  of  the  servitude.  The  one  exists  where  the 
debtor  voluntarily  contracts  to  enter  the  service  of  his  creditor. 
The  other  is  forced  upon  the  debtor  by  some  provision  of  law. 
But  peonage,  however  created,  is  compulsory  service,  involuntary 
servitude.  The  peon  can  release  himself  therefrom,  it  is  true,  by 
the  payment  of  the  debt,  but  otherwise  the  service  is  enforced.  A 
clear  distinction  exists  between  peonage  and  the  voluntary  per- 
formance of  labor  or  rendering  of  services  in  payment  of  a  debt. 
In  the  latter  case  the  debtor,  though  contracting  to  pay  his  in- 
debtedness by  labor  or  service,  and  subject  like  any  other  con- 
tractor to  an  action  for  damages  for  breach  of  that  contract,  can 
elect  at  any  time  to  break  it,  and  no  law  or  force  compels  per- 
formance or  a  continuance  of  the  service.  We  need  not  stop  to 
consider  any  possible  limits  or  exceptional  cases,  such  as  the  service 
of  a  sailor,  Robertson  v.  Baldwin,  165  U.  S.  275,  or  the  obligations  of 
a  child  to  its  parents,  or  of  an  apprentice  to  his  master,  or  the  power 
of  the  legislature  to  make  unlawful  and  punish  criminally  an 
abandonment  by  an  employe  of  his  post  of  labor  in  any  extreme 
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cases.  That  which  is  contemplated  by  the  statute  is  compulsory 
service  to  secure  the  payment  of  a  debt.  Is  this  legislation  within 
the  power  of  Congress  ?  It  may  be  conceded  as  a  general  prop- 
osition that  the  ordinary  relations  of  individual  to  individual  are 
subject  to  the  control  of  the  states  and  are  not  entrusted  to  the 
General  Government,  but  the  Thirteenth  Amendment,  adopted  as 
an  outcome  of  the  civil  war,  reads: 

"Sec.  1.  Neither  slavery  nor  involuntary  servitude,  except 
as  a  punishment  for  crime  whereof  the  party  shall  have  been  duly 
convicted,  shall  exist  within  the  United  States,  or  any  place  subject 
to  their  jurisdiction. 

"  Sec.  2.  Congress  shall  have  power  to  enforce  this  article 
by  appropriate  legislation." 

This  amendment  denounces  a  status  or  condition,  irrespective 
of  the  manner  or  authority  by  which  it  is  created.  The  prohibi- 
tions of  the  Fourteenth  and  Fifteenth  Amendments  are  largely 
upon  the  acts  of  the  states,  but  the  Thirteenth  Amendment  names 
no  party  or  authority,  but  simply  forbids  slavery  and  involuntary 
servitude,  grants  to  Congress  power  to  enforce  this  prohibition  by 
appropriate  legislation.  .  .  . 

It  is  not  open  to  doubt  that  Congress  may  enforce  the  Thirteenth 
Amendment  by  direct  legislation,  punishing  the  holding  of  a  person 
in  slavery  or  in  involuntary  servitude  except  as  a  punishment  for 
crime.  In  the  exercise  of  that  power  Congress  has  enacted  these 
sections  denouncing  peonage,  and  punishing  one  who  holds  an- 
other in  that  condition  of  involuntary  servitude.  This  legislation 
is  not  limited  to  the  Territories  or  other  parts  of  the  strictly  Na- 
tional domain,  but  is  operative  in  the  states  and  wherever  the 
sovereignty  of  the  United  States  extends.  We  entertain  no  doubt 
of  the  validity  of  this  legislation,  or  of  its  applicability  to  the  case 
of  any  person  holding  another  in  a  state  of  peonage,  and  this 
whether  there  be  municipal  ordinance  or  state  law  sanctioning 
such  holding.  It  operates  directly  on  every  citizen  of  the  Republic, 
wherever  his  residence  may  be.  .  .  . 

The  indictment  charges  that  the  defendant  did  "  unlawfully  and 
knowingly  return  one  Will  Gordon  and  one  Mose  Ridley  to  a 
condition  of  peonage."  .  .  . 

It  was  essential,  therefore,  ...  to  show  that  Gordon  and 
Ridley  had  been  in  a  condition  of  peonage,  to  which,  by  the  act  of 
the  defendant,  they  were  returned.  .  .  . 

The  testimony  discloses  that  the  defendant  with  another  party 
went  to  Florida  and  caused  the  arrest  of  Gordon  and  Ridley  on 
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warrants  issued  by  a  magistrate  in  Georgia  for  larceny,  but  there 
can  be  little  doubt  that  these  criminal  proceedings  were  only  an 
excuse  for  securing  the  custody  of  Gordon  and  Ridley  and  taking 
them  back  to  Georgia  to  work  out  a  debt.  At  any  rate,  there  was 
abundant  testimony  from  which  the  jury  could  find  that  to  have 
been  the  fact.  While  this  is  true,  there  is  not  a  scintilla  of  testi- 
mony to  show  that  Gordon  and  Ridley  were  ever  theretofore  in  a 
condition  of  peonage.  That  they  were  in  debt  and  that  they  had 
left  Georgia  and  gone  to  Florida  without  paying  that  debt,  does  not 
show  that  they  had  been  held  in  a  condition  of  peonage,  or  were 
ever  at  work  willingly  or  unwillingly  for  their  creditor.  We  have 
examined  the  testimony  with  great  care  to  see  if  there  was  any- 
thing which  would  justify  a  finding  of  the  fact,  and  can  find  noth- 
ing. .  .  . 

We  are  constrained,  therefore,  to  order  a  reversal  of  the  judg- 
ment, and  remand  the  case  for  a  new  trial. 

McKenna,  J.,  concurs  in  the  judgment. 

Harlan,  J.  I  concur  with  my  brethren  in  holding  that  the 
statutes  in  question  relating  to  peonage  are  valid  under  the  Con- 
stitution of  the  United  States.  I  agree  also  that  the  record 
sufficiently  shows  that  it  contains  all  the  evidence  introduced  at 
the  trial. 

But  I  cannot  agree  in  holding  that  the  trial  court  erred  in  not 
taking  the  case  from  the  jury.  Without  going  into  the  details  of 
the  evidence,  I  care  only  to  say  that,  in  my  opinion,  there  was 
evidence  tending  to  make  a  casenvithin  the  statute. 


HODGES   v.   UNITED   STATES. 

Supreme  Court  of  the  United  States.     1906. 

[203  United  States,  l.]1 

Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas. 

Hodges  and  two  others  were  indicted  for  conspiring  to  oppress 
certain  persons,  described  as  citizens  of  the  United  States  of 
African  descent,  in  the  free  exercise  of  rights  secured  by  the  Con- 
stitution and  laws  of  the  United  States.     The  indictment  averred 

1  An  abbreviated  statement  has  been  presented.  —  Ed. 
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that  the  defendants  thus  conspired  because  these  persons  had  made 
contracts  to  serve  as  laborers  for  certain  manufacturers  of  lumber 
and  were  to  receive  compensation,  the  same  being  a  right  conferred 

upon  them  by  the  Thirteenth  Amendment  and  the  laws  passed  in 

pursuance  thereof,  and  being  a  right  similar  to  that  enjoyed  by  tin- 
white  citizens  of  the  same  state.  The  indictment  averred  also  thai 
while  these  citizens  of  African  descent  were  in  the  enjoyment  of 
this  right  the  defendants  unlawfully  conspired  to  intimidate  them 
in  the  enjoyment  of  it,  and,  because  they  had  exercised  it  and 
because  they  were  citizens  of  African  descent,  notified  them  that 
they  must  abandon  their  contracts  and  work,  and  threatened  to 
injure  them  if  they  did  not  do  so,  and  unlawfully  moved  in  a  body 
to  and  against  the  place  of  business  while  these  persons  were 
engaged  thereat,  the  defendants  being  then  and  there  armed  with 
deadly  weapons,  threatening  and  intimidating  these  workmen  for 
the  purpose  of  compelling  them  to  stop  work. 

The  indictment  was  under  certain  provisions  in  the  Revised 
Statutes  of  the  United  States,  namely:  Sec.  1977,  saying  that 
"  All  persons  within  the  jurisdiction  of  the  United  States  shall  have 
the  same  right  in  every  State  and  Territory  to  make  and  enforce 
contracts,  ...  as  is  enjoyed  by  white  persons;  "  and  Sec.  5508, 
saying  that  "  If  two  or  more  persons  conspire  to  injure,  oppress 
threaten,  or  intimidate  any  citizen  in  the  free  exercise  of  any 
right  or  privilege  secured  to  him  by  the  Constitution  or  laws  of  the 
United  States,  or  because  of  his  having  so  exercised  the  same;  .  .  . 
they  shall  be  fined  not  more  than  .$5000  and  imprisoned  not  more 
than  ten  years;  and  shall,  moreover,  be  thereafter  ineligible  to 
any  office,  or  place  of  honor,  profit,  or  trust  created  by  the  Con- 
stitution or  laws  of  the  United  States." 

There  was  a  demurrer  to  the  indictment,  on  the  ground  that  the 
ofTense  created  by  the  statutes  was  not  within  the  jurisdiction  of 
the  courts  of  the  United  States,  but  was  cognizable  by  state 
tribunals  only.  The  demurrer  was  overruled;  and  the  defendants 
were  found  guilty  and  were  sentenced.  There  being  constitutional 
questions  involved,  the  judgment  was  brought  directly  to  the 
Supreme  Court  by  writ  of  error. 

J.  P.  Clarke  and  others,  for  plaintiffs  in  error;  and  W.  II.  Moody, 
Attorney  General,  and  others,  contra. 

Brewer,  J.,  .  .  .  delivered  the  opinion  of  the  court.  .  .  . 

That  prior  to  the  three  post  helium  Amendments  to  the  Constitu- 
tion the  National  Government  had  no  jurisdiction  over  a  wrong 
like  that  charged  in  this  indictment  is  conceded;   that  the  Four- 
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teenth  and  Fifteenth  Amendments  do  not  justify  the  legislation 
is  also  beyond  dispute,  for  they,  as  repeatedly  held,  are  restric- 
tions upon  state  action,  and  no  action  on  the  part  of  the  State 
is  complained  of.  Unless,  therefore,  the  Thirteenth  Amendment 
vests  in  the  Nation  the  jurisdiction  claimed  the  remedy  must  be 
sought  through  state  action  and  in  state  tribunals  subject  to  the 
supervision  of  this  court  by  writ  of  error  in  proper  cases.  .  .  . 

The  things  denounced  are  slavery  and  involuntary  servitude,  and 
Congress  is  given  power  to  enforce  that  denunciation.  All  under- 
stand by  these  terms  a  condition  of  enforced  compulsory  service 
of  one  to  another.  While  the  inciting  cause  of  the  Amendment  was 
the  emancipation  of  the  colored  race,  yet  it  is  not  an  attempt  to 
commit  that  race  to  the  care  of  the  Nation.  It  is  the  denuncia- 
tion of  a  condition  and  not  a  declaration  in  favor  of  a  particular 
people.  It  reaches  every  race  and  every  individual,  and  if  in  any 
respect  it  commits  one  race  to  the  Nation  it  commits  every  race 
and  every  individual  thereof.  Slavery  or  involuntary  servitude 
of  the  Chinese,  of  the  Italian,  of  the  Anglo-Saxon  are  as  much 
within  its  compass  as  slavery  or  involuntary  servitude  of  the 
African.  Of  this  Amendment  it  was  said  by  Mr.  Justice  Miller  in 
Slaughter-House  Cases,  16  Wall.  36,  69,  "  Its  two  short  sections 
seem  hardly  to  admit  of  construction."  And  again:  "  To  with- 
draw the  mind  from  the  contemplation  of  this  grand  yet  simple 
declaration  of  the  personal  freedom  of  all  the  human  race  within 
the  jurisdiction  of  this  Government  .  .  .  requires  an  effort,  to  say 
the  least  of  it." 

A  reference  to  the  definitions  in  the  dictionaries  of  words  whose 
meaning  is  so  thoroughly  understood  by  all  seems  an  affectation, 
yet  in  Webster  "  slavery  "  is  defined  as  "  the  state  of  entire  sub- 
jection of  one  person  to  the  will  of  another."  Even  the  secondary 
meaning  given  recognizes  the  fact  of  subjection,  as  "  one  who  has 
lost  the  power  of  resistance;  one  who  surrenders  himself  to  any 
power  whatever;  as  a  slave  to  passion,  to  lust,  to  strong  drink,  to 
ambition,"  and  "  servitude  "  is  by  the  same  authority  declared  to 
be  "  the  state  of  voluntary  or  compulsory  subjection  to  a  master." 

It  is  said,  however,  that  one  of  the  disabilities  of  slavery,  one  of 
the  indicia  of  its  existence,  was  a  lack  of  power  to  make  or  perform 
contracts,  and  that  when  these  defendants,  by  intimidation  and 
force,  compelled  the  colored  men  named  in  the  indictment  to  desist 
from  performing  their  contract  they  to  that  extent  reduced  those 
parties  to  a  condition  of  slavery,  that  is,  of  subjection  to  the  will  of 
defendants,  and  deprived  them  of  a  freeman's  power  to  perform 
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his  contract.  But  every  wrong  done  to  an  individual  by  another, 
acting  singly  or  in  concert  with  others,  operates  pro  tanto  to  abridge 
some  of  the  freedom  to  which  the  individual  is  entitled.  A  free- 
man has  a  right  to  be  protected  in  his  person  from  an  assault  and 
battery.  He  is  entitled  to  hold  his  property  safe  from  trespass  or 
appropriation,  but  no  mere  personal  assault  or  trespass  or  appro- 
priation operates  to  reduce  the  individual  to  a  condition  of 
slavery.  .  .  . 

But  that  it  was  not  the  intent  of  the  Amendment  to  denounce 
every  act  done  to  an  individual  which  was  wrong  if  done  to  a  free 
man  and  yet  justified  in  a  condition  of  slavery,  and  to  give  au- 
thority to  Congress  to  enforce  such  denunciation,  consider  the 
legislation  in  respect  to  the  Chinese.  In  slave  times  in  the  slave 
States  not  infrequently  every  free  Negro  was  required  to  carry 
with  him  a  copy  of  a  judicial  decree  or  other  evidence  of  his  right 
to  freedom  or  be  subject  to  arrest.  That  was  one  of  the  incidents 
or  badges  of  slavery.  By  the  act  of  May  5,  1892,  Congress  re- 
quired all  Chinese  laborers  within  the  limits  of  the  United  States  to 
apply  for  a  certificate,  and  any  one  who  after  one  year  from  the 
passage  of  the  act  should  be  found  within  the  jurisdiction  of  the 
United  States  without  such  certificate,  might  be  arrested  and 
deported.  In  Fong  Yue  Ting  v.  United  States,  149  U.  S.  698,  the 
validity  of  the  Chinese  deportation  act  was  presented,  elaborately 
argued,  and  fully  considered  by  this  court.  While  there  was  a 
division  of  opinion,  yet  at  no  time  during  the  progress  of  the  litiga- 
tion, and  by  no  individual,  counsel,  or  court  connected  with  it,  was 
it  suggested  that  the  requiring  of  such  a  certificate  was  evidence  of 
a  condition  of  slavery  or  prohibited  by  the  Thirteenth  Amend- 
ment. 

One  thing  more:  At  the  close  of  the  civil  war,  when  the  problem 
of  the  emancipated  slaves  was  before  the  Nation,  it  might  have 
left  them  in  a  condition  of  alienage,  or  established  them  as  wards 
of  the  Government  like  the  Indian  tribes,  and  thus  retained  for 
the  Nation  jurisdiction  over  them,  or  it  might,  as  it  did,  give  them 
citizenship.  ... 

For  these  reasons  we  think  the  United  States  court  had  no 
jurisdiction  of  the  wrong  charged  in  the  indictment. 

The  judgments  are  reversed,  and  the  case  remanded  with  instruc- 
tions to  sustain  the  demurrer  to  the  indictment. 

Brown,  J.,  concurs  in  the  judgments. 

Harlan,  J.,  with  whom  concurs  Day,  J.,  dissenting.  .  .  . 
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BAILEY  v.   ALABAMA. 
Supreme  Court  of  the  United  States.     1911. 

[219  United  States,  219.] l 

Error  to  the  Supreme  Court  of  Alabama. 

In  the  Montgomery  City  Court  Bailey  was  convicted  under 
§  4730  of  the  Code  of  Alabama  of  1896,  as  amended  in  1903  and 
1907,  which  provided  that  any  person  who  with  intent  to  injure  or 
defraud  his  employer  entered  into  a  written  contract  for  service 
and  thereby  obtained  from  his  employer  money  or  other  personal 
property,  and,  with  like  intent  and  without  just  cause  and  without 
refunding  the  money  or  paying  for  the  property,  refused  to  perform 
the  service,  must  on  conviction  be  punished  by  a  fine  in  double 
the  damage  suffered,  but  not  more  than  $300,  one-half  to  go  to  the 
county  and  one-half  to  the  person  injured,  and  that  the  refusal  or 
failure  to  perform  such  service  or  refund  such  money  or  pay  for 
such  property  without  just  cause  should  be  prima  facie  evidence  of 
the  intent.    There  was  also  a  rule  of  evidence  in  the  Alabama  courts 
forbidding  the  accused,  for  the  purpose  of  rebutting  the  statu- 
tory presumption,  to  testify  as  to  his  uncommunicated  intention. 
Bailey  had  entered  into  a  written  contract  to  work  as  a  farm  hand 
for  one  year,  at  $12  a  month,  and  he  received  $15  in  advance. 
After  working  for  a  month  and  three  or  four  days  he  refused  to 
serve  further.      No  other  evidence  was  introduced.      The  court 
charged  the  jury  in  the  terms  of  the  statute,  though  requested  to 
charge  that  the  statute  and  the  provision  creating  the  presumption 
were  invalid.      Exceptions  were  taken.      The  jury  found  the 
accused  guilty  and  assessed  a  fine  of  $30.     Thereupon  Bailey  was 
sentenced  to  a  fine  of  $30  and  the  costs,  and  in  default  to  hard 
labor  "  for  twenty  days  in  lieu  of  said  fine  and  one  hundred  and 
sixteen  days  on  account  of  said  costs."     On  appeal  to  the  Supreme 
Court  of  the  state,  the  constitutionality  of  the  statute  was  upheld 
and  the  judgment  affirmed  (161  Ala.  75). 

F.  J.  Ball  and  others,  for  plaintiff  in  error;  Harr,  Asst.  Atty. 
Gen.,  on  behalf  of  the  United  States,  as  amicus  curiae;  and  A.  M. 
Garber,  Attorney  General  of  Alabama,  and  another,  contra. 
Hughes,  J.,  delivered  the  opinion  of  the  court.  .  .  . 
Under  the  statute  there  is  no  punishment  for  the  alleged  fraud 
if  the  service  is  performed  or  the  money  refunded.  If  the  service 
is  rendered  in  liquidation  of  the  debt  there  is  no  punishment,  and 

1  A  statement  has  been  framed  upon  the  opinion.  —  Ed. 
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if  it  is  not  rendered  and  the  money  is  not  refunded  that  fact  alone 
is  sufficient  for  conviction.  .  .  . 

We  cannot  escape  the  conclusion  that,  although  the  statute  in 
terms  is  to  punish  fraud,  still  its  natural  and  inevitable  effect  is  to 
expose  to  conviction  for  crime  those  who  simply  fail  or  refuse  to 
perform  contracts  for  personal  service  in  liquidation  of  :t  debt,  and 
judging  its  purpose  by  its  effect  that  it  seeks  in  this  way  to  provide 
the  means  of  compulsion  through  which  performance  of  such  ser- 
vice may  be  secured.  The  question  is  whether  such  a  statute  is 
constitutional.  .  .  . 

In  the  present  case  it  is  urged  that  the  statute  as  amended, 
through  the  operation  of  the  presumption  for  which  it  provides, 
violates  the  Thirteenth  Amendment  of  the  Constitution  of  the 
United  States  and  the  act  of  Congress  passed  for  its  enforce- 
ment. .  .  . 

The  language  of  the  Thirteenth  Amendment  was  not  new. 
It  reproduced  the  historic  words  of  the  ordinance  of  1787  for  the 
government  of  the  Northwest  Territory  and  gave  them  unrestricted 
application  within  the  United  States  and  all  places  subject  to  their 
jurisdiction.  While  the  immediate  concern  was  with  African 
slavery,  the  Amendment  was  not  limited  to  that.  It  was  a  charter 
of  universal  civil  freedom  for  all  persons,  of  whatever  race,  color  or 
estate,  under  the  flag. 

The  words  involuntary  servitude  have  a  "  larger  meaning  than 
slavery."  "  It  was  very  well  understood  that  in  the  form  of 
apprenticeship  for  long  terms,  as  it  had  been  practised  in  the  West 
India  Islands,  on  the  abolition  of  slavery  by  the  English  govern- 
ment, or  by  reducing  the  slaves  to  the  condition  of  serfs  attached 
to  the  plantation,  the  purpose  of  the  article  might  have  been 
evaded,  if  only  the  word  slavery  had  been  used."  Slaughter 
House  Cases,  16  Wall.  p.  69.  .  .  . 

While  the  Amendment  was  self-executing,  so  far  as  its  terms 
were  applicable  to  any  existing  condition,  Congress  was  au- 
thorized to  secure  its  complete  enforcement  by  appropriate 
legislation.  .  .  . 

The  act  of  March  2,  1867  (Rev.  Stat.,  §§  1990,  5526,  supra),  was 
a  valid  exercise  of  this  express  authority.  Clyatt  v.  United  State-. 
197  U.  S.  207.  It  declared  that  all  laws  of  any  state,  by  virtue  of 
which  any  attempt  should  be  made  "to  establish,  maintain,  or 
enforce,  directly  or  indirectly,  the  voluntary  or  involuntary  service 
or  labor  of  any  persons  as  peons,  in  liquidation  of  any  debt  or 
obligation,  or  otherwise,"  should  be  null  and  void.  .  .  . 
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The  fact  that  the  debtor  contracted  to  perform  the  labor  which 
is  sought  to  be  compelled  does  not  withdraw  the  attempted  en- 
forcement from  the  condemnation  of  the  statute.  The  full  intent 
of  the  constitutional  provision  could  be  defeated  with  obvious 
facility  if,  through  the  guise  of  contracts  under  which  advances 
had  been  made,  debtors  could  be  held  to  compulsory  service.  It 
is  the  compulsion  of  the  service  that  the  statute  inhibits,  for  when 
that  occurs  the  condition  of  servitude  is  created,  which  would  be 
not  less  involuntary  because  of  the  original  agreement  to  work  out 
the  indebtedness.  The  contract  exposes  the  debtor  to  liability 
for  the  loss  due  to  the  breach,  but  not  to  enforced  labor.  This  has 
been  so  clearly  stated  by  this  court  in  the  case  of  Clyatt,  supra, 
that  discussion  is  unnecessary.  .  .  . 

The  act  of  Congress,  nullifying  all  state  laws  by  which  it  should 
be  attempted  to  enforce  the  "  service  or  labor  of  any  persons  as 
peons,  in  liquidation  of  any  debt  or  obligation,  or  otherwise," 
necessarily  embraces  all  legislation  which  seeks  to  compel  the 
service  or  labor  by  making  it  a  crime  to  refuse  or  fail  to  perform  it. 
Such  laws  would  furnish  the  readiest  means  of  compulsion.  The 
Thirteenth  Amendment  prohibits  involuntary  servitude  except  as 
punishment  for  crime.  But  the  exception,  allowing  full  latitude 
for  the  enforcement  of  penal  laws,  does  not  destroy  the  prohibition. 
It  does  not  permit  slavey  or  involuntary  servitude  to  be  estab- 
lished or  maintained  through  the  operation  of  the  criminal  law  by 
making  it  a  crime  to  refuse  to  submit  to  the  one  or  to  render  the 
service  which  would  constitute  the  other.  The  State  may  impose 
involuntary  servitude  as  a  punishment  for  crime,  but  it  may  not 
compel  one  man  to  labor  for  another  in  payment  of  a  debt,  by 
punishing  him  as  a  criminal  if  he  does  not  perform  the  service  or 
pay  the  debt. 

If  the  statute  in  this  case  had  authorized  the  employing  company 
to  seize  the  debtor  and  hold  him  to  the  service  until  he  paid  the 
fifteen  dollars,  or  had  furnished  the  equivalent  in  labor,  its  invalid- 
ity would  not  be  questioned.  It  would  be  equally  clear  that  the 
State  could  not  authorize  its  constabulary  to  prevent  the  servant 
from  escaping  and  to  force  him  to  work  out  his  debt.  But  the 
State  could  not  avail  itself  of  the  sanction  of  the  criminal  law  to 
supply  the  compulsion  any  more  than  it  could  use  or  authorize 
the  use  of  physical  force.  "  In  contemplation  of  the  law  the  com- 
pulsion to  such  service  by  the  fear  of  punishment  under  a  criminal 
statute  is  more  powerful  than  any  guard  which  the  employer 
could  station."     Ex  parte  Hollman  (S.  Car.),  60  S.  E.  Rep.  24. 
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What  the  State  may  not  do  directly  it  may  not  do  indirectly. 
If  it  cannot  punish  the  servant  as  a  criminal  for  the  mere  failure 
or  refusal  to  serve  without  paying  his  debt,  it  is  not  permitted  to 
accomplish  the  same  result  by  creating  a  statutory  presumption 
which  upon  proof  of  no  other  fact  exposes  him  to  conviction  and 
punishment.  Without  imputing  any  actual  motive  to  oppress,  we 
must  consider  the  natural  operation  of  the  stal  ute  here  in  quesl  ion 
(Henderson  r.  Mayor,  92  U.  S.  p.  2G8),  and  it  is  apparent  thai  it 
furnishes  a  convenient  instrument  for  the  coercion  which  the 
Constitution  and  the  act  of  Congress  forbid;  an  instrument  of 
compulsion  peculiarly  effective  as  against  the  poor  and  the  ignor- 
ant, its  most  likely  victims.  There  is  no  more  important  concern 
than  to  safeguard  the  freedom  of  labor  upon  which  alone  can 
enduring  prosperity  be  based.  The  provisions  designed  to  secure 
it  would  soon  become  a  barren  form  if  it  were  possible  to  establish  a 
statutory  presumption  of  this  sort  and  to  hold  over  the  heads  of 
laborers  the  threat  of  punishment  for  crime,  under  the  name  of 
fraud  but  merely  upon  evidence  of  failure  to  work  out  their  debts. 
The  act  of  Congress  deprives  of  effect  all  legislative  measures  of  any 
state  through  which  directly  or  indirectly  the  prohibited  thing,  to 
wit,  compulsory  service  to  secure  the  payment  of  a  debt  may  be 
established  or  maintained ;  and  we  conclude  that  §  4730,  as 
amended,  of  the  Code  of  Alabama,  in  so  far  as  it  makes  the  refusal 
or  failure  to  perform  the  act  or  service,  without  refunding  the 
money  or  paying  for  the  property  received,  prima  facie  evidence  of 
the  commission  of  the  crime  which  the  section  defines,  is  in  conflict 
with  the  Thirteenth  Amendment  and  the  legislation  authorized  by 
that  Amendment,  and  is  therefore  invalid. 

In  this  view  it  is  unnecessary  to  consider  the  contentions  which 
have  been  made  under  the  Fourteenth  Amendment.  As  the  case 
was  given  to  the  jury  under  instructions  which  authorized  a  verdict 
in  accordance  with  the  statutory  presumption,  and  the  opposing 
instructions  requested  by  the  accused  were  refused,  the  judgment 
must  be  reversed. 

I\i  versed  and  cause  remanded  for  further  proceedings  not  inconsis- 
tent with  this  opinion.1 

Holmes,  J.,  with  whom  concurred  Lurton,  J.,  dissenting.  .  .  . 

1  See  United  States  r.  Reynolds,  235  U.  S.  133  (1914).  — Ed. 
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Citizens  of  the  United  States  and  Some  of  their  Privileges  or 
Immunities. 

GASSIES  v.   BALLON. 

Supreme  Court  of  the  United  States.     1832. 

[6  Peters,  761.] 

Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

This  case  came  before  the  district  court  of  the  eastern  district  of 
Louisiana,  on  a  petition  filed  in  November,  1829,  by  Jean  Gassies 
Ballon,  for  the  recovery  of  the  proceeds  of  certain  goods,  left  in  the 
hands  of  his  son,  Pierre  Gassies  for  sale,  and  for  a  balance  of  au 
account  arising  out  of  the  sale  of  the  said  goods,  and  other  transac- 
tions between  them. 

The  petitioner  described  himself  in  the  petition  as  a  resident  of 
the  city  of  Barsac,  and  a  French  citizen  of  the  kingdom  of  France, 
and  now  in  the  parish  of  Baton  Rouge,  intending  to  return  to 
France  as  soon  as  the  settlement  of  his  affairs  would  permit. 

The  defendant,  Pierre  Gassies  his  son,  was  described  "  as  now 
residing  in  the  parish  of  West  Baton  Rouge,  where  the  said  Pierre 
Gassies  caused  himself  to  be  naturalized  an  American  citizen." 

The  defendant  appeared  to  the  suit,  and  after  a  plea  of  no  cause 
of  action,  which  was  overruled  by  the  court,  the  cause  was  tried  by 
a  jury,  and  in  February,  1830,  a  verdict  was  rendered  for  the 
petitioner  for  three  thousand  one  hundred  dollars,  for  which  sum 
the  district  court  entered  judgment  in  his  favor. 

The  defendant  prosecuted  this  writ  of  error. 

The  case  was  argued  by  Mr.  Taney  for  the  plaintiff  in  error;  and 
by  Mr.  Key  for  the  defendant. 
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For  the  plaintiff  it  was  contended,  that  there  was  not  a  sufficient 
averment  in  the  pleadings,  that  Pierre  Gassies  was  a  citizen  of 
Louisiana,  so  as  to  sustain  the  jurisdiction  of  the  district  court  of 
the  United  States.  .  .  . 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

In  this  case  the  court  is  of  opinion  that  the  jurisdiction  can  be 
sustained.  The  plaintiff  in  error  is  alleged  in  the  proceedings 
to  be  a  citizen  of  the  United  States,  naturalized  in  Louisiana,  and 
residing  there.  This  is  equivalent  to  an  averment  that  he  is  a 
citizen  of  that  state.  A  citizen  of  the  United  States,  residing  in 
any  state  of  the  union,  is  a  citizen  of  that  state.  .  .  . 

Judgment  affirmed. 
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[16  Wallace,  36.]  « 

Error  to  the  Supreme  Court  of  Louisiana. 

In  18G9  the  legislature  of  Louisiana  passed  an  act  entitled:  "  An 
act  to  protect  the  health  of  the  City  of  New  Orleans,  to  locate  the 
stock  landings  and  slaughter-houses,  and  to  incorporate  '  The 
Crescent  City  Live-Stock  Landing  and  Slaughter-House  Com- 
pany.' '  The  act  gave  to  the  company  for  twenty-five  years  the 
exclusive  privilege  of  carrying  on  the  live-stock  landing  and 
slaughter-house  business  in  New  Orleans  and  of  having  slaughtered 
in  its  slaughter-house  all  animals  whose  meat  was  destined  for  sale 
in  the  city,  and  enacted  that  all  other  stock  landings  and  slaughter- 
houses be  closed,  under  a  penalty,  and  required  the  company,  at 
rates  fixed  in  the  act,  to  permit  owners  to  land  stock  at  its 
wharves  and  to  permit  butchers  to  slaughter  their  stock  in  its 
slaughter-house;  but  as  other  individuals  and  companies  con- 
tinued to  maintain  other  landings  and  slaughter-houses,  the  com- 
pany created  by  the  statute  filed  against  them  respectively  petitions 
in  several  District  Courts  of  the  State,  praying  injunctions.  The 
injunctions  were  made  perpetual;  and  on  appeal  to  the  Supreme 
Court  of  Louisiana  the  company's  contention  was  upheld.    There- 

1  A  new  statement  has  been  supplied,  with  the  aid  of  the  earlier  stage  of  the 
case  as  reported  in  10  Wall.  273  (1870).  —  Ed. 
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upon  writs  of  error  were  taken,  the  records  showing  that  through- 
out the  litigation  the  act  upon  which  the  company  relied  had 
been  attacked  as  in  violation  of  the  thirteenth  and  fourteenth 
articles  of  amendment  to  the  Constitution  of  the  United  States. 

John  A.  Campbell  and  J.  Q.  A.  Fellows,  for  plaintiffs  in  error; 
and  M .  H.  Carpenter,  J.  S.  Black,  and  others,  contra. 

Miller,  J.,  .  .  .  delivered  the  opinion  of  the  court.  .  .  . 

This  statute  is  denounced  not  only  as  creating  a  monopoly  and 
conferring  odious  and  exclusive  privileges  upon  a  small  number  of 
persons  at  the  expense  of  the  great  body  of  the  community  of  New 
Orleans,  but  it  is  asserted  that  it  deprives  a  large  and  meritorious 
class  of  citizens  —  the  whole  of  the  butchers  of  the  city  —  of  the 
right  to  exercise  their  trade,  the  business  to  which  they  have  been 
trained  and  on  which  they  depend  for  the  support  of  themselves 
and  their  families;  and  that  the  unrestricted  exercise  of  the  business 
of  butchering  is  necessary  to  the  daily  subsistence  of  the  population 
of  the  city. 

But  a  critical  examination  of  the  act  hardly  justifies  these 
assertions.  .  .  . 

The  power  here  exercised  by  the  legislature  of  Louisiana  is,  in 
its  essential  nature,  one  which  has  been,  up  to  the  present  period  in 
the  constitutional  history  of  this  country,  always  conceded  to 
belong  to  the  States,  however  it  may  now  be  questioned  in  some 
of  its  details. 

"  Unwholesome  trades,  slaughter-houses,  operations  offensive 
to  the  senses,  the  deposit  of  powder,  the  application  of  steam  power 
to  propel  cars,  the  building  with  combustible  materials,  and  the  bur- 
ial of  the  dead,  may  all,"  says  Chancellor  Kent,  2  Commentaries, 
340,  "  be  interdicted  by  law,  in  the  midst  of  dense  masses  of 
population,  on  the  general  and  rational  principle,  that  every 
person  ought  so  to  use  his  property  as  not  to  injure  his  neighbors; 
and  that  private  interests  must  be  made  subservient  to  the  general 
interests  of  the  community."  This  is  called  the  police  power; 
and  it  is  declared  by  Chief  Justice  Shaw,  Commonwealth  v.  Alger, 
7  Cushing,  84,  that  it  is  much  easier  to  perceive  and  realize  the 
existence  and  sources  of  it  than  to  mark  its  boundaries,  or  pre- 
scribe limits  to  its  exercise.  .  .  . 

It  cannot  be  denied  that  the  statute  under  consideration  is  aptly 
framed  to  remove  from  the  more  densely  populated  part  of  the 
city,  the  noxious  slaughter-houses,  and  large  and  offensive  collec- 
tions of  animals  necessarily  incident  to  the  slaughtering  business 
of  a  large  city,  and  to  locate  them  where  the  convenience,  health, 
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and  comfort  of  the  people  require  they  shall  be  located.  And  it 
must  be  conceded  that  the  means  adopted  l>y  the  acl  for  this  pur- 
pose are  appropriate,  are  stringent,  and  effectual.   .  .  . 

Unless,  therefore,  it  can  be  maintained  that  the  exclusive  priv- 
ilege granted  by  this  charter  to  the  corporation,  is  beyond  the 
power  of  the  legislature  of  Louisiana,  there  can  be  no  just  excep- 
tion to  the  validity  of  the  statute.  .  .  . 

The  great  Case  of  Monopolies,  reported  by  Coke,  and  so  fully 
stated  in  the  brief,  was  undoubtedly,  a  contest  of  the  commons 
against  the  monarch.  The  decision  is  based  upon  the  ground  that 
it  was  against  common  law,  and  the  argument  was  aimed  at  the 
unlawful  assumption  of  power  by  the  crown;  for  who  ever  doubted 
the  authority  of  Parliament  to  change  or  modify  the  common 
law  ?  .  .  . 

It  may,  therefore,  be  considered  as  established,  that  the  authority 
of  the  legislature  of  Louisiana  to  pass  the  present  statute  is  ample, 
unless  some  restraint  in  the  exercise  of  that  power  be  found  in  the 
constitution  of  that  State  or  in  the  amendments  to  the  Constitu- 
tion of  the  United  States,  adopted  since  the  date  of  the  decisions 
we  have  already  cited. 

If  any  such  restraint  is  supposed  to  exist  in  the  constitution  of  the 
State,  the  Supreme  Court  of  Louisiana  having  necessarily  passed 
on  that  question,  it  would  not  be  open  to  review  in  this  court. 

The  plaintiffs  in  error  accepting  this  issue,  allege  that  the  statute 
is  a  violation  of  the  Constitution  of  the  United  States  in  these 
several  particulars: 

That  it  creates  an  involuntary  servitude  forbidden  by  the 
thirteenth  article  of  amendment; 

That  it  abridges  the  privileges  and  immunities  of  citizens  of  the 
United  States; 

That  it  denies  to  the  plaintiffs  the  equal  protection  of  the  laws; 
and, 

That  it  deprives  them  of  their  property  without  due  process  of 
law;  contrary  to  the  provisions  of  the  first  section  of  the  fourteenth 
article  of  amendment. 

This  court  is  thus  called  upon  for  the  first  time  to  give  construc- 
tion to  these  articles.  .  .  . 

Twelve  articles  of  amendment  were  added  to  the  Federal 
Constitution  soon  after  the  original  organization  of  the  govern- 
ment under  it  in  1789.  Of  these  all  but  the  last  were  adopted  -o 
soon  afterwards  as  to  justify  the  statement  that  they  wen'  practi- 
cally contemporaneous  with  the  adoption  of  the  original;  and  the 


528       CITIZENS   OF   THE   UNITED    STATES   AND   THEIR   PRIVILEGES. 

twelfth,  adopted  in  eighteen  hundred  and  three,  was  so  nearly  so 
as  to  have  become,  like  all  the  others,  historical  and  of  another  age. 
But  within  the  last  eight  years  three  other  articles  of  amendment  of 
vast  importance  have  been  added  by  the  voice  of  the  people  to  that 
now  venerable  instrument. 

The  most  cursory  glance  at  these  articles  discloses  a  unity  of 
purpose,  when  taken  in  connection  with  the  history  of  the  times, 
which  cannot  fail  to  have  an  important  bearing  on  any  question 
of  doubt  concerning  their  true  meaning.  Nor  can  such  doubts, 
when  any  reasonably  exist,  be  safely  and  rationally  solved  without 
a  reference  to  that  history;  for  in  it  is  found  the  occasion  and  the 
necessity  for  recurring  again  to  the  great  source  of  power  in  this 
country,  the  people  of  the  States,  for  additional  guarantees  of 
human  rights;  additional  powers  to  the  Federal  government; 
additional  restraints  upon  those  of  the  States.  .  .  . 

The  institution  of  African  slavery,  as  it  existed  in  about  half  the 
States  of  the  Union,  and  the  contests  pervading  the  public  mind 
for  many  years,  between  those  who  desired  its  curtailment  and 
ultimate  extinction  and  those  who  desired  additional  safeguards 
for  its  security  and  perpetuation,  culminated  in  the  effort,  on  the 
part  of  most  of  the  States  in  which  slavery  existed,  to  separate 
from  the  Federal  government,  and  to  resist  its  authority.  This 
constituted  the  war  of  the  rebellion,  and  whatever  auxiliary  causes 
may  have  contributed  to  bring  about  this  war,  undoubtedly  the 
overshadowing  and  efficient  cause  was  African  slavery. 

In  that  struggle  slavery,  as  a  legalized  social  relation,  per- 
ished. .  .  .  The  proclamation  of  President  Lincoln  expressed 
an  accomplished  fact  as  to  a  large  portion  of  the  insurrectionary 
districts,  when  he  declared  slavery  abolished  in  them  all.  But  the 
war  being  over,  those  who  had  succeeded  in  re-establishing  the 
authority  of  the  Federal  government  were  not  content  to  permit 
this  great  act  of  emancipation  to  rest  on  the  actual  results  of  the 
contest  or  the  proclamation  of  the  Executive,  both  of  which  might 
have  been  questioned  in  after  times,  and  they  determined  to  place 
this  main  and  most  valuable  result  in  the  Constitution  of  the 
restored  Union  as  one  of  its  fundamental  articles.  Hence  the 
thirteenth  article  of  amendment.  .  .  . 

To  withdraw  the  mind  from  the  contemplation  of  this  grand  yet 
simple  declaration  of  the  personal  freedom  of  all  the  human  race 
within  the  jurisdiction  of  this  government  —  a  declaration  de- 
signed to  establish  the  freedom  of  four  millions  of  slaves  —  and 
with  a  microscopic  search  endeavor  to  find  in  it  a  reference  to 
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servitudes,  which  may  have  been  attached  to  property  in  certain 
localities,  requires  an  effort,  to  say  the  least  of  it . 

That  a  personal  servitu<  le  was  meant  is  proved  by  the  use  of  the 
word  "  involuntary,"  which  can  only  apply  to  human  beings. 
The  exception  of  servitude  as  a  punishment  for  crime  gives  an  idea 
of  the  class  of  servitude  that  is  meant.  .  .  . 

The  process  of  restoring  to  their  proper  relations  with  the  Federal 
government  and  with  the  other  States  those  which  had  sided  with 
the  rebellion,  undertaken  under  the  proclamation  <»1  President 
Johnson  in  1865,  and  before  the  assembling  of  ( 'ongress,  developed 
the  fact  that,  notwithstanding  the  formal  recognition  by  those 
States  of  the  abolition  of  slavery,  the  condition  of  the  slave  race 
would,  without  further  protection  of  the  Federal  government,  be 
almost  as  bad  as  it  was  before.  Among  the  first  acts  of  legislation 
adopted  by  several  of  the  States  in  the  legislative  bodies  which 
claimed  to  be  in  their  normal  relations  with  the  Federal  govern- 
ment, wrere  laws  which  imposed  upon  the  colored  race  onerous 
disabilities  and  burdens,  and  curtailed  their  rights  in  the  pursuit 
of  life,  liberty,  and  property  to  such  an  extent  that  their  freedom 
was  of  little  value,  while  they  had  lost  the  protection  which  they 
had  received  from  their  former  owners  from  motives  both  of  in- 
terest and  humanity. 

They  were  in  some  States  forbidden  to  appear  in  the  towns  in  any 
other  character  than  menial  servants.  They  were  required  to 
reside  on  and  cultivate  the  soil  without  the  right  to  purchase  or 
own  it.  They  were  excluded  from  many  occupations  of  gain,  and 
were  not  permitted  to  give  testimony  in  the  courts  in  any  case 
where  a  white  man  was  a  party.  It  was  said  that  their  lives  were 
at  the  mercy  of  bad  men,  either  because  the  laws  for  their  protec- 
tion were  insufficient  or  were  not  enforced. 

These  circumstances,  whatever  of  falsehood  or  misconception 
may  have  been  mingled  with  their  presentation,  forced  upon  the 
statesmen  who  had  conducted  the  Federal  government  in  safety 
through  the  crisis  of  the  rebellion,  and  who  supposed  that  by  the 
thirteenth  article  of  amendment  they  had  secured  the  result  of  their 
labors,  the  conviction  that  something  more  was  necessary  in  the 
way  of  constitutional  protection  to  the  unfortunate  race  who  had 
suffered  so  much.  They  accordingly  passed  through  Congress  the 
proposition  for  the  fourteenth  amendment,  and  they  declined  to 
treat  as  restored  to  their  full  participation  in  the  government  of  the 
Union  the  States  which  had  been  in  insurrection,  until  they  ratified 
that  article  by  a  formal  vote  of  their  legislative  bodies.  .  .  . 
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Notwithstanding  the  restraints  of  those  articles  on  the  States, 
and  the  laws  passed  under  the  additional  powers  granted  to  Con- 
gress, these  were  inadequate  for  the  protection  of  life,  liberty,  and 
property,  without  which  freedom  to  the  slave  was  no  boon.  They 
were  in  all  those  States  denied  the  right  of  suffrage.  The  laws  were 
administered  by  the  white  man  alone.  .  .  . 

Hence  the  fifteenth  amendment,  which  declares  that  "  the  right 
of  a  citizen  of  the  United  States  to  vote  shall  not  be  denied  or 
abridged  by  any  State  on  account  of  race,  color,  or  previous  con- 
dition of  servitude."  The  negro  having,  by  the  fourteenth  amend- 
ment, been  declared  to  be  a  citizen  of  the  United  States,  is  thus 
made  a  voter  in  every  State  of  the  Union.  .  .  . 

Both  the  language  and  spirit  of  these  articles  are  to  have  their 
fair  and  j  ust  weight  in  any  question  of  construction.  Undoubtedly 
while  negro  slavery  alone  was  in  the  mind  of  the  Congress  which 
proposed  the  thirteenth  article,  it  forbids  any  other  kind  of  slavery, 
now  or  hereafter.  If  Mexican  peonage  or  the  Chinese  coolie 
labor  system  shall  develop  slavery  of  the  Mexican  or  Chinese  race 
within  our  territory,  this  amendment  may  safely  be  trusted  to  make 
it  void.  And  so  if  other  rights  are  assailed  by  the  States  which 
properly  and  necessarily  fall  within  the  protection  of  these  articles, 
that  protection  will  apply,  though  the  party  interested  may  not  be 
of  African  descent.  But  what  we  do  say,  and  what  we  wish  to  be 
understood  is,  that  in  any  fair  and  just  construction  of  any  section 
or  phrase  of  these  amendments,  it  is  necessary  to  look  to  the  pur- 
pose which  we  have  said  was  the  pervading  spirit  of  them  all,  the 
evil  which  they  were  designed  to  remedy,  and  the  process  of  con- 
tinued addition  to  the  Constitution,  until  that  purpose  was 
supposed  to  be  accomplished,  as  far  as  constitutional  law  can 
accomplish  it. 

The  first  section  of  the  fourteenth  article,  to  which  our  attention 
is  more  specially  invited,  opens  with  a  definition  of  citizenship  — 
not  only  citizenship  of  the  United  States,  but  citizenship  of  the 
States.  No  such  definition  was  previously  found  in  the  Constitu- 
tion, nor  had  any  attempt  been  made  to  define  it  by  act  of  Congress. 
It  had  been  the  occasion  of  much  discussion  in  the  courts,  by  the 
executive  departments,  and  in  the  public  journals.  It  had  been 
said  by  eminent  judges  that  no  man  was  a  citizen  of  the  United 
States,  except  as  he  was  a  citizen  of  one  of  the  States  composing  the 
Union.  Those,  therefore,  who  had  been  born  and  resided  always 
in  the  District  of  Columbia  or  in  the  Territories,  though  within  the 
United  States,  were  not  citizens.      Whether  this  proposition  was 
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sound  or  not  had  never  been  judicially  decided.  But  it  had  been 
held  by  this  court,  in  the  celebrated  Dred  Scott  case,  only  a  fi  -\\ 
years  before  the  outbreak  of  the  civil  wax,  thai  a  man  of  African 
descent,  whether  a  slave  or  not,  was  not  and  could  not  be  a  citizen 
of  a  State  or  of  the  United  States.  This  decision,  while  it  met  the 
condemnation  of  some  of  the  ablest  statesmen  and  constitutional 
lawyers  of  the  country,  had  never  been  overruled;  and  if  it  was  to 
be  accepted  as  a  constitutional  limitation  of  the  right  of  citizenship, 
then  all  the  negro  race  who  had  recently  been  made  freemen,  were 
still,  not  only  not  citizens,  but  were  incapable  of  becoming  so  by 
anything  short  of  an  amendment  to  the  Constitution. 

To  remove  this  difficulty  primarily,  and  to  establish  a  clear  and 
comprehensive  definition  of  citizenship  which  should  declare  what 
should  constitute  citizenship  of  the  United  States,  and  also  citizen- 
ship of  a  State,  the  first  clause  of  the  first  section  was  framed. 

"  All  persons  born  or  naturalized  in  the  United  States,  and 
subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United  States 
and  of  the  State  wherein  they  reside." 

The  first  observation  we  have  to  make  on  this  clause  is,  that  it 
puts  at  rest  both  the  questions  which  we  stated  to  have  been  the 
subject  of  differences  of  opinion.  It  declares  that  persons  may  be 
citizens  of  the  United  States  without  regard  to  their  citizenship  of  a 
particular  State,  and  it  overturns  the  Dred  Scott  decision  by 
making  all  -persons  born  within  the  United  States  and  subject  to 
its  jurisdiction  citizens  of  the  United  States.  That  its  main  pur- 
pose was  to  establish  the  citizenship  of  the  negro  can  admit  of  no 
doubt.  The  phrase,  "  subject  to  its  jurisdiction  "  was  intended  to 
exclude  from  its  operation  children  of  ministers,  consuls,  and  citi- 
zens or  subjects  of  foreign  States  born  within  the  United  States. 

The  next  observation  is  more  important  in  view  of  the  arguments 
of  counsel  in  the  present  case.  It  is,  that  the  distinction  between 
citizenship  of  the  United  States  and  citizenship  of  a  State  is  clearly 
recognized  and  established.  Not  only  may  a  man  be  a  citizen  of 
the  United  States  without  being  a  citizen  of  a  State,  but  an  impor- 
tant element  is  necessary  to  convert  the  former  into  the  latter. 
He  must  reside  within  the  State  to  make  him  a  citizen  of  it,  but  it 
is  only  necessary  that  he  should  be  born  or  naturalized  in  the 
United  States  to  be  a  citizen  of  the  Union.  .  .  . 

We  think  this  distinction  and  its  explicit  recognition  in  this 
amendment  of  great  weight  in  this  argument,  because  the  next 
paragraph  of  this  same  section,  which  is  the  one  mainly  relied  on 
by  the  plaintiffs  in  error,  speaks  only  of  privileges  and  immunities 
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of  citizens  of  the  United  States,  and  does  not  speak  of  those  of 
citizens  of  the  several  States.  The  argument,  however,  in  favor 
of  the  plaintiffs  rests  wholly  on  the  assumption  that  the  citizenship 
is  the  same,  and  the  privileges  and  immunities  guaranteed  by  the 
clause  are  the  same. 

The  language  is,  "  No  State  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States."  It  is  a  little  remarkable,  if  this  clause  was  intended  as  a 
protection  to  the  citizen  of  a  State  against  the  legislative  power  of 
his  own  State,  that  the  word  citizen  of  the  State  should  be  left  out 
when  it  is  so  carefully  used,  and  used  in  contradistinction  to  citizens 
of  the  United  States,  in  the  very  sentence  which  precedes  it.  It  is 
too  clear  for  argument  that  the  change  in  phraseology  was  adopted 
understanding^  and  with  a  purpose.  .  .  . 

If,  then,  there  is  a  difference  between  the  privileges  and  immuni- 
ties belonging  to  a  citizen  of  the  United  States  as  such,  and  those 
belonging  to  the  citizen  of  the  State  as  such,  the  latter  must  rest 
for  their  security  and  protection  where  they  have  heretofore  rested; 
for  they  are  not  embraced  by  this  paragraph  of  the  amendment. 

The  first  occurrence  of  the  words  "  privileges  and  immunities  " 
in  our  constitutional  history,  is  to  be  found  in  the  fourth  of  the 
articles  of  the  old  Confederation. 

It  declares  "  that  the  better  to  secure  and  perpetuate  mutual 
friendship  and  intercourse  among  the  people  of  the  different  States 
in  this  Union,  the  free  inhabitants  of  each  of  these  States,  paupers, 
vagabonds,  and  fugitives  from  justice  excepted,  shall  be  entitled 
to  all  the  privileges  and  immunities  of  free  citizens  in  the  several 
States;  and  the  people  of  each  State  shall  have  free  ingress  and 
regress  to  and  from  any  other  State,  and  shall  enjoy  therein  all  the 
privileges  of  trade  and  commerce,  subject  to  the  same  duties, 
impositions,  and  restrictions  as  the  inhabitants  thereof  respec- 
tively." 

In  the  Constitution  of  the  United  States,  which  superseded  the 
Articles  of  Confederation,  the  corresponding  provision  is  found 
in  section  two  of  the  fourth  article,  in  the  following  words:  "  The 
citizens  of  each  State  shall  be  entitled  to  all  the  privileges  and 
immunities  of  citizens  of  the  several  States." 

There  can  be  but  little  question  that  the  purpose  of  both  these 
provisions  is  the  same,  and  that  the  privileges  and  immunities 
intended  are  the  same  in  each.  In  the  article  of  the  Confederation 
we  have  some  of  these  specifically  mentioned,  and  enough  perhaps 
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to  give  some  general  idea  of  the  class  of  civil  rights  meant  by  the 

phrase. 

Fortunately  we  are  not  without  judicial  construction  of  this 
clause  of  the  Constitution.  The  first  and  the  leading  case  on  the 
subject  is  that  of  Corfield  v.  Coryell,  decided   by  Mr.  Justice 

Washington  in  the  Circuit  Court  for  the  District  of  Pennsylvania 
in  1823.     (4  Wash.  C.  C.  371.) 

"The  inquiry,"  he  says,  "is,  what  are  the  privileges  and  im- 
munities of  citizens  of  the  several  States  ?  We  feel  no  hesitation 
in  confining  these  expressions  to  those  privileges  and  immunities 
which  axe  fundamental;  which  belong  of  right  to  the  citizens  of  all 
free  governments,  and  which  have  at  all  times  been  enjoyed  by 
citizens  of  the  several  States  which  compose  this  Union,  from  the 
time  of  their  becoming  free,  independent,  and  sovereign.  What 
these  fundamental  principles  are,  it  would  be  more  tedious  than 
difficult  to  enumerate.  They  may  all,  however,  be  comprehended 
under  the  following  general  heads:  protection  by  the  government, 
with  the  right  to  acquire  and  possess  property  of  every  kind,  and  to 
pursue  and  obtain  happiness  and  safety,  subject,  nevertheless,  to 
such  restraints  as  the  government  may  prescribe  for  the  general 
good  of  the  whole."  .  .  . 

It  would  be  the  vainest  show  of  learning  to  attempt  to  prove  by 
citations  of  authority,  that  up  to  the  adoption  of  the  recent  amend- 
ments, no  claim  or  pretence  was  set  up  that  those  rights  depended 
on  the  Federal  government  for  their  existence  or  protection,  bey<  ind 
the  very  few  express  limitations  which  the  Federal  Constitution 
imposed  upon  the  States  —  such,  for  instance,  as  the  prohibition 
against  ex  post  facto  laws,  bills  of  attainder,  and  laws  impairing 
the  obligation  of  contracts.  But  with  the  exception  of  these  and  a 
few  other  restrictions,  the  entire  domain  of  the  privileges  and  im- 
munities of  citizens  of  the  States,  as  above  defined,  lay  within  the 
constitutional  and  legislative  power  of  the  States,  and  without  that 
of  the  Federal  government.  Was  it  the  purpose  of  the  fourteenth 
amendment,  by  the  simple  declaration  that  no  State  should  make  or 
enforce  any  law  which  shall  abridge  the  privileges  and  immunities  of 
citizens  of  the  United  States,  to  transfer  the  security  and  protection 
of  all  the  civil  rights  which  we  have  mentioned,  from  the  States  to 
the  Federal  government  ?  And  where  it  is  declared  that  Congress 
shall  have  the  power  to  enforce  that  article,  was  it  intended  to 
bring  within  the  power  of  Congress  the  entire  domain  of  civil  rights 
heretofore  belonging  exclusively  to  the  States  ?  .  .  . 
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We  are  convinced  that  no  such  results  were  intended  by  the  Con- 
gress which  proposed  these  amendments,  nor  by  the  legislatures  of 
the  States  which  ratified  them. 

Having  shown  that  the  privileges  and  immunities  relied  on  in  the 
argument  are  those  which  belong  to  citizens  of  the  States  as  such, 
and  that  they  are  left  to  the  State  governments  for  security  and 
protection,  and  not  by  this  article  placed  under  the  special  care  of 
the  Federal  government,  we  may  hold  ourselves  excused  from  de- 
fining the  privileges  and  immunities  of  citizens  of  the  United  States 
which  no  State  can  abridge,  until  some  case  involving  those  privi- 
leges may  make  it  necessary  to  do  so. 

But  lest  it  should  be  said  that  no  such  privileges  and  immunities 
are  to  be  found  if  those  we  have  been  considering  are  excluded,  we 
venture  to  suggest  some  which  owe  their  existence  to  the  Federal 
government,  its  National  character,  its  Constitution,  or  its  laws. 

One  of  these  is  well  described  in  the  case  of  Crandall  v.  Nevada, 
6  Wallace,  36.  It  is  said  to  be  the  right  of  the  citizen  of  this  great 
country,  protected  by  implied  guarantees  of  its  Constitution,  "  to 
come  to  the  seat  of  government  to  assert  any  claim  he  may  have 
upon  that  government,  to  transact  any  business  he  may  have  with 
it,  to  seek  its  protection,  to  share  its  offices,  to  engage  in  administer- 
ing its  functions.  He  has  the  right  of  free  access  to  its  seaports, 
through  which  all  operations  of  foreign  commerce  are  conducted, 
to  the  sub-treasuries,  land  offices,  and  courts  of  justice  in  the  several 
States."  .  .  •. 

Another  privilege  of  a  citizen  of  the  United  States  is  to  demand 
the  care  and  protection  of  the  Federal  government  over  his  life, 
liberty,  and  property  when  on  the  high  seas  or  within  the  jurisdic- 
tion of  a  foreign  government.  Of  this  there  can  be  no  doubt,  nor 
that  the  right  depends  upon  his  character  as  a  citizen  of  the  United 
States.  The  right  to  peaceably  assemble  and  petition  for  redress 
of  grievances,  the  privilege  of  the  writ  of  habeas  corpus,  are  rights 
of  the  citizen  guaranteed  by  the  Federal  Constitution.  The  right 
to  use  the  navigable  waters  of  the  United  States,  however  they 
may  penetrate  the  territory  of  the  several  States,  all  rights  secured 
to  our  citizens  by  treaties  with  foreign  nations,  are  dependent  upon 
citizenship  of  the  United  States,  and  not  citizenship  of  a  State. 
One  of  these  privileges  is  conferred  by  the  very  article  under  con- 
sideration. It  is  that  a  citizen  of  the  United  States  can,  of  his  own 
volition,  become  a  citizen  of  any  State  of  the  Union  by  a  bond  fide 
residence  therein,  with  the  same  rights  as  other  citizens  of  that 
State.     To  these  may  be  added  the  rights  secured  by  the  thirteenth 
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and  fifteenth  articles  of  amendmenl .  and  by  the  other  clause  of  the 
fourteenth,  next  to  be  considered. 

But  it  useless  to  pursue  this  branch  of  the  inquiry,  since  we  are  of 
opinion  that  the  rights  claimed  by  these  plaintiffs  in  error,  if  fchey 
have  any  existence,  are  not  privileges  and  immunities  of  citizens  of 
the  United  States  within  the  meaning  of  the  clause  of  the  fourteenth 
amendment  under  consideration.  .  .  . 

The  argument  has  not  been  much  pressed  in  these  cases  that  the 
defendant's  charter  deprives  the  plaintiffs  of  their  property  without 
due  process  of  law,  or  that  it  denies  to  them  the  equal  protection 
of  the  law.  The  first  of  these  paragraphs  has  been  in  the  ('(in- 
stitution since  the  adoption  of  the  fifth  amendment,  a-  a  restrain! 
upon  the  Federal  power.  It  is  also  to  be  found  in  some  form  of 
expression  in  the  constitutions  of  nearly  all  the  States,  as  a  restraint 
upon  the  power  of  the  States.  This  law,  then,  has  practically 
been  the  same  as  it  now  is  during  the  existence  of  the  government, 
except  so  far  as  the  present  amendment  may  place  the  restraining 
power  over  the  States  in  this  matter  in  the  hands  of  the  Federal 
government. 

We  are  not  without  judicial  interpretation,  therefore,  both 
State  and  National,  of  the  meaning  of  this  clause.  And  it  is  suffi- 
cient to  say  that  under  no  construction  of  that  provision  that  we 
have  ever  seen,  or  any  that  we  deem  admissible,  can  the  restraint 
imposed  by  the  State  of  Louisiana  upon  the  exercise  of  their  trade 
by  the  butchers  of  New  Orleans  be  held  to  be  a  deprivation  of 
property  within  the  meaning  of  that  provision. 

"  Nor  shall  any  State  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws." 

In  the  light  of  the  history  of  these  amendments,  and  the  pervad- 
ing purpose  of  them,  which  we  have  already  discussed,  it  is  not 
difficult  to  give  a  meaning  to  this  clause.  The  existence  of  laws 
in  the  States  where  the  newly  emancipated  negroes  resided,  which 
discriminated  with  gross  injustice  and  hardship  against  them  as  a 
class,  was  the  evil  to  be  remedied  by  this  clause,  and  by  it  such 
laws  are  forbidden. 

If,  however,  the  States  did  not  conform  their  laws  to  its  require- 
ments, then  by  the  fifth  section  of  the  article  of  amendment 
Congress  was  authorized  to  enforce  it  by  suitable  legislation.  We 
doubt  very  much  whether  any  action  of  a  State  not  directed  bjT 
way  of  discrimination  against  the  negroes  as  a  class,  or  on  account 
of  their  race,  will  ever  be  held  to  come  within  the  purview  of  this 
provision.      It  is  so  clearly  a  provision  for  that  race  and  that 


536       CITIZENS    OF   THE    UNITED    STATES   AND    THEIR   PRIVILEGES. 

emergency,  that  a  strong  case  would  be  necessary  for  its  application 
to  any  other.  But  as  it  is  a  State  that  is  to  be  dealt  with,  and  not 
alone  the  validity  of  its  laws,  we  may  safely  leave  that  matter  until 
Congress  shall  have  exercised  its  power,  or  some  case  of  State 
oppression,  by  denial  of  equal  justice  in  its  courts,  shall  have 
claimed  a  decision  at  our  hands.  We  find  no  such  case  in  the  one 
before  us,  and  do  not  deem  it  necessary  to  go  over  the  argument 
again,  as  it  may  have  relation  to  this  particular  clause  of  the 
amendment. 

In  the  early  history  of  the  organization  of  the  government,  its 
statesmen  seem  to  have  divided  on  the  line  which  should  separate 
the  powers  of  the  National  government  from  those  of  the  State 
governments,  and  though  this  line  has  never  been  very  well  de- 
fined in  public  opinion,  such  a  division  has  continued  from  that  day 
to  this. 

The  adoption  of  the  first  eleven  amendments  to  the  Constitution 
so  soon  after  the  original  instrument  was  accepted,  shows  a  prevail- 
ing sense  of  danger  at  that  time  from  the  Federal  power.  And  it 
cannot  be  denied  that  such  a  jealousy  continued  to  exist  with  many 
patriotic  men  until  the  breaking  out  of  the  late  civil  war.  It  was 
then  discovered  that  the  true  danger  to  the  perpetuity  of  the  Union 
was  in  the  capacity  of  the  State  organizations  to  combine  and  con- 
centrate all  the  powers  of  the  State,  and  of  contiguous  States,  for 
a  determined  resistance  to  the  General  Government. 

Unquestionably  this  has  given  great  force  to  the  argument,  and 
added  largely  to  the  number  of  those  who  believe  in  the  necessity 
of  a  strong  National  government. 

But,  however  pervading  this  sentiment,  and  however  it  may 
have  contributed  to  the  adoption  of  the  amendments  we  have  been 
considering,  we  do  not  see  in  those  amendments  any  purpose  to 
destroy  the  main  features  of  the  general  system.  Under  the  pres- 
sure of  all  the  excited  feeling  growing  out  of  the  war,  our  statesmen 
have  still  believed  that  the  existence  of  the  States  with  powers  for 
domestic  and  local  government,  including  the  regulation  of  civil 
rights  —  the  rights  of  person  and  of  property  —  was  essential  to 
the  perfect  working  of  our  complex  form  of  government,  though 
they  have  thought  proper  to  impose  additional  limitations  on  the 
States,  and  to  confer  additional  power  on  that  of  the  Nation.  .  .  . 

The  judgments  of  the  Supreme  Court  of  Louisiana  in  these 
cases  are 

Affirmed. 
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Field,  J.,  dissenting.  .  .  . 

I  am  authorized  by  the  Chief  Justice,  Mr.  Justice  Swayne, 
and  Mr.  Justice  Bradley  to  state  thai  they  concur  with  me  in 
this  dissenting  opinion. 

Bradley,  J.,  also  dissenting.  .  .  . 

Swayne,  J.,  dissenting.  .  .  . 


BRADWELL   v.   THE   STATE. 

Supreme  Court  of  the  United  States.     1873. 

[16  Wallace,  130.] l 

Error  to  the  Supreme  Court  of  Illinois. 

Mrs.  BradweU  petitioned  the  Supreme  Court  of  Illinois  for  a 
license  to  practise  law,  accompanying  the  petition  with  a  lower 
court's  certificate  of  character  and  of  qualifications  and  with  an 
affidavit  that  she  had  been  born  in  Vermont  and  was  now  a  citizen 
and  resident  of  Illinois  and  a  citizen  of  the  United  States.  The 
application  was  denied. 

M.  H.  Carpenter,  for  plaintiff  in  error. 

Miller,  J.,  delivered  the  opinion  of  the  court. 

The  record  in  this  case  is  not  very  perfect,  but  it  may  be  fairly 
taken  that  the  plaintiff  asserted  her  right  to  a  license  on  the 
grounds,  among  others,  that  she  was  a  citizen  of  the  LTiited  States, 
and  that  having  been  a  citizen  of  Vermont  at  one  time,  she  was,  in 
the  State  of  Illinois,  entitled  to  any  right  granted  to  citizens  of  the 
latter  State. 

The  court  having  overruled  these  claims  of  right  founded  on  the 
clauses  of  the  Federal  Constitution  before  referred  to,  those  proposi- 
tions may  be  considered  as  properly  before  this  court. 

As  regards  the  provision  of  the  Constitution  that  citizens  of 
each  State  shall  be  entitled  to  all  the  privileges  and  immunities  of 
eit  izens  in  the  several  States,  the  plaintiff  in  he:  affidavit  has  stated 
very  clearly  a  case  to  which  it  is  inapplicable. 

The  protection  designed  by  that  clause,  as  has  been  repeatedly 
held,  has  no  application  to  a  citizen  of  the  State  whose  laws  are 

1  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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complained  of.  If  the  plaintiff  was  a  citizen  of  the  State  of  Illinois, 
that  provision  of  the  Constitution  gave  her  no  protection  against 
its  courts  or  its  legislation. 

The  plaintiff  seems  to  have  seen  this  difficulty,  and  attempts  to 
avoid  it  by  stating  that  she  was  born  in  Vermont. 

While  she  remained  in  Vermont  that  circumstance  made  her  a 
citizen  of  that  State.  But  she  states,  at  the  same  time,  that  she  is  a 
citizen  of  the  United  States,  and  that  she  is  now,  and  has  been  for 
many  years  past,  a  resident  of  Chicago,  in  the  State  of  Illinois. 

The  fourteenth  amendment  declares  that  citizens  of  the  United 
States  are  citizens  of  the  State  within  which  they  reside;  therefore 
the  plaintiff  was,  at  the  time  of  making  her  application,  a  citizen 
of  the  United  States  and  a  citizen  of  the  State  of  Illinois. 

We  do  not  here  mean  to  say  that  there  may  not  be  a  temporary 
residence  in  one  State,  with  intent  to  return  to  another,  which  will 
not  create  citizenship  in  the  former.  But  the  plaintiff  states 
nothing  to  take  her  case  out  of  the  definition  of  citizenship  of  a 
State  as  defined  by  the  first  section  of  the  fourteenth  amendment. 

In  regard  to  that  amendment  counsel  for  the  plaintiff  in  this 
court  truly  says  that  there  are  certain  privileges  and  immunities 
which  belong  to  a  citizen  of  the  United  States  as  such;  otherwise 
it  would  be  nonsense  for  the  fourteenth  amendment  to  prohibit  a 
State  from  abridging  them,  and  he  proceeds  to  argue  that  admis- 
sion to  the  bar  of  a  State  of  a  person  who  possesses  the  requisite 
learning  and  character  is  one  of  those  which  a  State  may  not  deny. 

In  this  latter  proposition  we  are  not  able  to  concur  with  counsel. 
We  agree  with  him  that  there  are  privileges  and  immunities  belong- 
ing to  citizens  of  the  United  States,  in  that  relation  and  character, 
and  that  it  is  these  and  these  alone  which  a  State  is  forbidden  to 
abridge.  But  the  right  to  admission  to  practice  in  the  courts  of  a 
State  is  not  one  of  them.  This  right  in  no  sense  depends  on  citizen- 
ship of  the  United  States.  It  has  not,  as  far  as  we  know,  ever  been 
made  in  any  State,. or  in  any  case,  to  depend  on  citizenship  at  all. 
Certainly  many  prominent  and  distinguished  lawyers  have  been 
admitted  to  practice,  both  in  the  State  and  Federal  courts,  who 
were  not  citizens  of  the  United  States  or  of  any  State.  But,  on 
whatever  basis  this  right  may  be  placed,  so  far  as  it  can  have  any 
relation  to  citizenship  at  all,  it  would  seem  that,  as  to  the  courts  of 
a  State,  it  would  relate  to  citizenship  of  the  State,  and  as  to  Federal 
courts,  it  would  relate  to  citizenship  of  the  United  States. 

The  opinion  just  delivered  in  the  Slaughter-House  Cases,  16 
Wall.  139,  renders  elaborate  argument  in  the  present  case  unneces- 
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sary;  for,  unless  we  are  wholly  and  radically  mistaken  in  the  prin- 
ciples on  which  those  cases  arc  decided,  the  right  to  control  and 
regulate  the  granting  of  license  to  practise  law  in  the  courts  of  a 
State  is  one  of  those  powers  which  are  nol  transferred  for  it-  pro- 
tection to  the  Federal  government,  and  its  exercise  i-  in  qo  manner 
governed  or  controlled  by  citizenship  of  the  United  States  in  the 
party  seeking  such  license. 

It  is  unnecessary  to  repeat  the  argumenl  on  which  the  judgmenl 
in  those  cases  is  founded.  It  is  sufficient  to  say  they  are  conclusive 
of  the  present  case.  Jvdgnu  ni  affirm*  d. 

Bradley,  J.  I  concur  in  the  judgment  of  the  court  in  this  case, 
by  which  the  judgment  of  the  Supreme  Court  of  Illinois  is  affirmed. 
but  not  for  the  reasons  specified  in  the  opinion  just  read. 

The  claim  of  the  plaintiff,  who  is  a  married  woman,  to  be  ad- 
mitted to  practise  as  an  attorney  and  counsellor-at-law,  is  based 
upon  the  supposed  right  of  every  person,  man  or  woman,  to  engage 
in  any  lawful  employment  for  a  livelihood.  The  Supreme  Court  of 
Illinois  denied  the  application  on  the  ground  that,  by  the  common 
law,  which  is  the  basis  of  the  laws  of  Illinois,  only  men  were  admit- 
ted to  the  bar,  and  the  legislature  had  not  made  any  change  in  this 
respect,  but  had  simply  provided  that  no  person  should  be  ad- 
mitted to  practise  as  attorney  or  counsellor  without  having  pre- 
viously obtained  a  license  for  that  purpose  from  two  justices  of  the 
Supreme  Court,  and  that  no  person  should  receive  a  license  without 
first  obtaining  a  certificate  from  the  court  of  some  county  of  his 
good  moral  character.  In  other  respects  it  was  left  to  the  discre- 
tion of  the  court  to  establish  the  rules  by  which  admission  to  the 
profession  should  be  determined.  The  court,  however,  regarded 
itself  as  bound  by  at  least  two  limitations.  One  was  that  it  should 
establish  such  terms  of  admission  as  would  promote  the  proper 
administration  of  justice,  and  the  other  that  it  should  not  admit  any 
persons,  or  class  of  persons,  not  intended  by  the  legislature  to  be 
admitted,  even  though  not  expressly  excluded  by  statute.  In 
view  of  this  latter  limitation  the  court  felt  compelled  to  deny  the 
application  of  females  to  be  admitted  as  members  of  the  bar. 
Being  contrary  to  the  rules  of  the  common  law  and  the  usages  "i 
Westminster  Hall  from  time  immemorial,  it  could  not  be  supposed 
that  the  legislature  had  intended  to  adopt  any  different  rule. 

The  claim  that,  under  the  fourteenth  amendment  of  the  ('(in- 
stitution, which  declares  that  no  State  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  and  immunities  of  citizens  of 
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the  United  States,  the  statute  law  of  Illinois,  or  the  common  law- 
prevailing  in  that  State,  can  no  longer  be  set  up  as  a  barrier  against 
the  right  of  females  to  pursue  any  lawful  employment  for  a  liveli- 
hood (the  practice  of  law  included),  assumes  that  it  is  one  of  the 
privileges  and  immunities  of  women  as  citizens  to  engage  in  any  and 
every  profession,  occupation,  or  employment  in  civil  life. 

It  certainly  cannot  be  affirmed,  as  an  historical  fact,  that  this 
has  ever  been  established  as  one  of  the  fundamental  privileges  and 
immunities  of  the  sex.  ...  A  married  woman  is  incapable, 
without  her  husband's  consent,  of  making  contracts  which  shall  be 
binding  on  her  or  him.  This  very  incapacity  was  one  circumstance 
which  the  Supreme  Court  of  Illinois  deemed  important  in  rendering 
a  married  woman  incompetent  fully  to  perform  the  duties  and 
trusts  that  belong  to  the  office  of  an  attorney  and  counsellor.  .  .  . 
The  humane  movements  of  modern  society,  which  have  for  their 
object  the  multiplication  of  avenues  for  woman's  advancement, 
and  of  occupations  adapted  to  her  condition  and  sex,  have  my 
heartiest  concurrence.  But  I  am  not  prepared  to  say  that  it  is 
one  of  her  fundamental  rights  and  privileges  to  be  admitted  into 
every  office  and  position,  including  those  which  require  highly 
special  qualifications  and  demanding  special  responsibilities.  In 
the  nature  of  things  it  is  not  every  citizen  of  every  age,  sex,  and 
condition  that  is  qualified  for  every  calling  and  position.  It  is  the 
prerogative  of  the  legislator  to  prescribe  regulations  founded  on 
nature,  reason,  and  experience  for  the  due  admission  of  qualified 
persons  to  professions  and  callings  demanding  special  skill  and 
confidence.  .  .  . 

Swayne  and  Field,  JJ.,  concurred  in  the  foregoing  opinion 

Chase,  C.  J.,  dissented  from  the  judgment  of  the  court,  and  from 
all  the  opinions. 
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MINOR   v.   BAPPERSETT. 

Supreme  Court  of  the  United  States.     1875. 
[21  Wallace,  1G2.] » 

Error  to  the  Supreme  Court  of  Missouri. 

Mrs.  Virginia  Minor  brought  action  in  a  lower  court  of  Missouri 
against  Happersett,  a  registrar  of  voters,  for  refusing  to  register 
her.  She  alleged  that  she  was  a  native  horn,  free,  white  citizen  of 
the  United  States  and  of  Missouri,  and  over  the  age  of  twenty-one. 
On  demurrer,  judgment  was  given  for  the  defendant.  The  judg- 
ment was  affirmed  by  the  Supreme  Court  of  Missouri. 

Francis  Minor  and  others,  for  plaintiff  in  error;  and  no  opposing 
counsel. 

Waite,  C.  J.,  delivered  the  opinion  of  the  court. 

The  question  is  presented  in  this  case,  whether,  since  the  adop- 
tion of  the  fourteenth  amendment,  a  woman,  who  is  a  citizen  of  the 
United  States  and  of  the  State  of  Missouri,  is  a  voter  in  that  State. 
notwithstanding  the  provision  of  the  constitution  and  laws  of  the 
State,  which  confine  the  right  of  suffrage  to  men  alone.  We  might, 
perhaps,  decide  the  case  upon  other  grounds,  but  this  question  is 
fairly  made.  From  the  opinion  we  find  that  it  was  the  only  one 
decided  in  the  court  below,  and  it  is  the  only  one  which  has  been 
argued  here.  .  .  . 

The  argument  is,  that  as  a  woman,  born  or  naturalized  in  the 
United  States  and  subject  to  the  jurisdiction  thereof,  is  a  citizen  of 
the  United  States  and  of  the  State  in  which  she  resides,  she  has  the 
right  of  suffrage  as  one  of  the  privileges  and  immunities  of  her 
citizenship,  which  the  State  cannot  by  its  laws  or  constitution 
abridge. 

There  is  no  doubt  that  women  may  be  citizens.  They  are 
persons,  and  by  the  fourteenth  amendment  "  all  persons  born  or 
naturalized  in  the  United  States  and  subject  to  the  jurisdiction 
thereof  "  are  expressly  declared  to  be  "  citizens  of  the  United 
States  and  of  the  State  wherein  they  reside."  But,  in  our  opinion, 
it  did  not  need  this  amendment  to  give  them  that  position.  Before 
its  adoption  the  Constitution  of  the  United  States  did  not  in  terms 
prescribe  who  should  be  citizens  of  the  United  States  or  of  the 
several  States,  yet  there  were  necessarily  such  citizens  without 
such  provision.  There  cannot  be  a  nation  without  a  people.  The 
very  idea  of  a  political  community,  such  as  a  nation  is,  implies  an 

1  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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association  of  persons  for  the  promotion  of  their  general  welfare. 
Each  one  of  the  persons  associated  becomes  a  member  of  the  nation 
formed  by  the  association.  He  owes  it  allegiance  and  is  entitled 
to  its  protection.  Allegiance  and  protection  are,  in  this  connection, 
reciprocal  obligations.  The  one  is  a  compensation  for  the  other; 
allegiance  for  protection  and  protection  for  allegiance. 

For  convenience  it  has  been  found  necessary  to  give  a  name  to 
this  membership.  The  object  is  to  designate  by  a  title  the  person 
and  the  relation  he  bears  to  the  nation.  For  this  purpose  the 
words  "  subject,"  "  inhabitant,"  and  "  citizen  "  have  been  used, 
and  the  choice  between  them  is  sometimes  made  to  depend  upon 
the  form  of  the  government.  Citizen  is  now  more  commonly 
employed,  however,  and  as  it  has  been  considered  better  suited  to 
the  description  of  one  living  under  a  republican  government,  it 
was  adopted  by  nearly  all  of  the  States  upon  their  separation  from 
Great  Britain,  and  was  afterwards  adopted  in  the  Articles  of  Con- 
federation and  in  the  Constitution  of  the  United  States.  When 
used  in  this  sense  it  is  understood  as  conveying  the  idea  of  member- 
ship of  a  nation,  and  nothing  more.  .  .  . 

The  Constitution  does  not,  in  words,  say  who  shall  be  natural- 
born  citizens.  Resort  must  be  had  elsewhere  to  ascertain  that. 
At  common  law,  with  the  nomenclature  of  which  the  framers  of  the 
Constitution  were  familiar,  it  was  never  doubted  that  all  children 
born  in  a  country  of  parents  who  were  its  citizens  became  them- 
selves, upon  their  birth,  citizens  also.  These  were  natives,  or 
natural-born  citizens,  as  distinguished  from  aliens  or  foreigners. 
Some  authorities  go  further  and  include  as  citizens  children  born 
within  the  jurisdiction  without  reference  to  the  citizenship  of  their 
parents.  As  to  this  class  there  have  been  doubts,  but  never  as  to 
the  first.  For  the  purposes  of  this  case  it  is  not  necessary  to  solve 
these  doubts.  It  is  sufficient  for  everything  we  have  now  to  con- 
sider that  all  children  born  of  citizen  parents  within  the  jurisdic- 
tion are  themselves  citizens.  The  words  "  all  children  "  are 
certainly  as  comprehensive,  when  used  in  this  connection,  as  "  all 
persons,"  and  if  females  are  included  in  the  last  they  must  be  in  the 
first.  That  they  are  included  in  the  last  is  not  denied.  In  fact 
the  whole  argument  of  the  plaintiffs  proceeds  upon  that  idea.  .  .  . 

From  the  commencement  of  the  legislation  upon  this  subject 
alien  women  and  alien  minors  could  be  made  citizens  by  naturaliza- 
tion, and  we  think  it  will  not  be  contended  that  this  would  have 
been  done  if  it  had  not  been  supposed  that  native  women  and 
native  minors  were  already  citizens  by  birth. 
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But  if  more  is  necessary  to  show  thai  women  have  always  been 
considered  as  citizens  the  same  as  men.  abundant  proof  i-  id  be 
found  in  the  Legislative  and  judicial  history  of  the  country.  Thus, 
by  the  Constitution,  the  judicial  power  of  the  United  States  is 
made  to  extend  to  controversies  between  citizens  of  different 
States.  Under  this  it  has  been  uniformly  held  that  the  citizenship 
necessary  to  give  the  courts  of  the  United  States  jurisdiction  of  a 
cause  tnusl  be  affirmatively  shown  on  the  record,  fts  existem 
a  fad  may  be  put  in  issue  and  tried.  If  found  nol  to  exist  th< 
must  be  dismissed.     Notwithstanding  this  the  records  of  the  courts 

are  full  of  eases  in  which  the  jurisdiction  depends  upon  the  citizen- 
ship of  women,  and  not  one  can  be  found,  we  think,  in  which 
objection  was  made  on  that  account.  Certainly  none  can  be  found 
in  which  it  lias  been  held  that  women  could  not  sue  or  be  sued  in  the 
courts  of  the  United  States.  Again,  at  the  time  of  the  adoption 
of  the  Constitution,  in  many  of  the  States  (and  in  some  probably 
now)  aliens  could  not  inherit  or  transmit  inheritance.  There  are  a 
multitude  of  cases  to  be  found  in  which  the  question  has  been  pre- 
sented whether  a  woman  was  or  was  not  an  alien,  and  as  such 
capable  or  incapable  of  inheritance,  but  in  no  one  has  it  been  in- 
sisted that  she  was  not  a  citizen  because  she  was  a  woman.  On  the 
contrary,  her  right  to  citizenship  has  been  in  all  cases  assumed. 
The  only  question  has  been  whether,  in  the  particular  case  under 
consideration,  she  had  availed  herself  of  the  right. 

In  the  legislative  department  of  the  government  similar  proof 
will  be  found.  Thus,  in  the  pre-emption  laws,  a  widow.  "  being  a 
citizen  of  the  United  States,"  is  allowed  to  make  settlement  on  the 
public  lands  and  purchase  upon  the  terms  specified,  and  women, 
"  being  citizens  of  the  United  States,"  are  permitted  to  avail  them- 
selves of  the  benefit  of  the  homestead  law. 

Other  proof  of  like  character  might  be  found,  but  certainly 
more  cannot  be  necessary  to  establish  the  fact  that  sex  has  never 
been  made  one  of  the  elements  of  citizenship  in  the  United  States. 
In  this  respect  men  have  never  had  an  advantage  over  women. 
The  same  laws  precisely  apply  to  both.  The  fourteenth  amend- 
ment did  not  affect  the  citizenship  of  women  any  more  than  it  did 
of  men.  In  this  particular,  therefore,  the  rights  of  Mrs.  Minor  do 
not  depend  upon  the  amendment.  .  .  . 

If  the  right  of  suffrage  is  one  of  the  necessary  privileges  of  a 
citizen  of  the  United  States,  then  the  constitution  and  laws  of 
Missouri  confining  it  to  men  are  in  violation  of  the  <  Constitution  of 
the  United  States,  as  amended,  and  consequently  void.      The 
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direct  question  is,  therefore,  presented  whether  all  citizens  are 
necessarily  voters. 

The  Constitution  does  not  define  the  privileges  and  immunities 
of  citizens.  For  that  definition  we  must  look  elsewhere.  In  this 
case  we  need  not  determine  what  they  are,  but  only  whether 
suffrage  is  necessarily  one  of  them. 

It  certainly  is  nowhere  made  so  in  express  terms.  The  United 
States  has  no  voters  in  the  States  of  its  own  creation.  The  elective 
officers  of  the  United  States  are  all  elected  directly  or  indirectly  by 
State  voters.  .  .  . 

The  amendment  did  not  add  to  the  privileges  and  immunities  of 
a  citizen.  It  simply  furnished  an  additional  guaranty  for  the 
protection  of  such  as  he  already  had.  No  new  voters  were  neces- 
sarily made  by  it.  Indirectly  it  may  have  had  that  effect,  because 
it  may  have  increased  the  number  of  citizens  entitled  to  suffrage 
under  the  constitution  and  laws  of  the  States,  but  it  operates  for 
this  purpose,  if  at  all,  through  the  States  and  the  State  laws,  and 
not  directly  upon  the  citizen. 

It  is  clear,  therefore,  we  think,  that  the  Constitution  has  not 
added  the  right  of  suffrage  to  the  privileges  and  immunities  of 
citizenship  as  they  existed  at  the  time  it  was  adopted.  This  makes 
it  proper  to  inquire  whether  suffrage  was  coextensive  with  the 
citizenship  of  the  States  at  the  time  of  its  adoption.  .  .  . 

When  the  Federal  Constitution  was  adopted,  all  the  States,  with 
the  exception  of  Rhode  Island  and  Connecticut,  had  constitutions 
of  their  own.  These  two  continued  to  act  under  their  charters 
from  the  Crown.  Upon  an  examination  of  those  constitutions  we 
find  that  in  no  State  were  all  citizens  permitted  to  vote.  .  .  . 

In  this  condition  of  the  law  in  respect  to  suffrage  in  the  several 
States  it  cannot  for  a  moment  be  doubted  that  if  it  had  been 
intended  to  make  all  citizens  of  the  United  States  voters,  the 
framers  of  the  Constitution  would  not  have  left  it  to  implication. 
So  important  a  change  in  the  condition  of  citizenship  as  it  actually 
existed,  if  intended,  would  have  been  expressly  declared. 

But  if  further  proof  is  necessary  to  show  that  no  such  change  was 
intended,  it  can  easily  be  found  both  in  and  out  of  the  Constitution. 
By  Article  4,  section  2,  it  is  provided  that  "  the  citizens  of  each 
State  shall  be  entitled  to  all  the  privileges  and  immunities  of  citizens 
in  the  several  States."  If  suffrage  is  necessarily  a  part  of  citizen- 
ship, then  the  citizens  of  each  State  must  be  entitled  to  vote  in  the 
several  States  precisely  as  their  citizens  are.  This  is  more  than 
asserting  that  they  may  change  their  residence  and  become  citizens 
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of  the  State  and  thus  be  voters.  It  goes  to  the  extent  of  insisting 
that  while  retaining  their  original  citizenship  they  may  vote  in  any 
State.  This,  we  think,  has  never  been  claimed.  An<l  again, 
by  the  very  terms  of  the  amendment  we  have  beeD  considering 
(the  fourteenth),  "  Representatives  shall  be  apportioned  among  the 
several  States  according  to  their  respective  numbers,  counting  tin- 
whole  number  of  persons  in  each  State,  excluding  Indians  no! 
taxed.  But  when  the  right  to  vote  at  any  election  for  the  choice  of 
electors  for  President  and  Vice-President  of  the  United  States, 
representatives  in  ( longress,  the  executive  and  judicial  officers  of  a 
State,  or  the  members  of  the  legislature  thereof,  is  denied  to  any  of 
the  male  inhabitants  of  such  State,  being  twenty-one  years  of  age 
and  citizens  of  the  United  States,  or  in  any  way  abridged,  except 
for  participation  in  rebellion,  or  other  crime,  the  basis  of  repre- 
sentation therein  shall  be  reduced  in  the  proportion  which  the 
number  of  such  male  citizens  shall  bear  to  the  whole  number  of 
male  citizens  twenty-one  years  of  age  in  such  State."  Why  this, 
if  it  was  not  in  the  power  of  the  legislature  to  deny  the  right  of 
suffrage  to  some  male  inhabitants?  And  if  suffrage  was  qi 
sarily  one  of  the  absolute  rights  of  citizenship,  why  confine  the 
operation  of  the  limitation  to  male  inhabitants  ?  Women  and 
children  are,  as  we  have  seen,  "  persons."  They  are  counted  in  the 
enumeration  upon  which  the  apportionment  is  to  be  made,  but  if 
they  were  necessarily  voters,  because  of  their  citizen-hip  unless 
clearly  excluded,  why  inflict  the  penalty  for  the  exclusion  of  males 
alone  ?  Clearly,  no  such  form  of  words  would  have  been  -elected 
to  express  the  idea  here  indicated  if  suffrage  was  the  absolute  right 
of  all  citizens. 

And  still  again,  after  the  adoption  of  the  fourteenth  amendment, 
it  was  deemed  necessary  to  adopt  a  fifteenth,  as  follow-:  "  The 
right  of  citizens  of  the  United  States  to  vote  shall  not  be  denied  or 
abridged  by  the  United  States,  or  by  any  State,  on  account  of  race. 
color,  or  previous  condition  of  servitude."  The  fourteenth  amend- 
ment had  already  provided  that  no  State  should  make  or  enforce 
any  law  which  should  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States.  If  suffrage  was  one  of  these  privi- 
leges or  immunities,  why  amend  the  Constitution  to  prevent  its 
being  denied  on  account  of  race,  &c.  ?  Nothing  is  more  evident 
than  that  the  greater  must  include  the  less,  and  if  all  were  already 
protected  why  go  through  with  the  form  of  amending  the  (  (institu- 
tion to  protect  a  part  ? 
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It  is  true  that  the  United  States  guarantees  to  every  State  a 
republican  form  of  government,  Constitution,  Article  4,  §  4.  It  is 
also  true  that  no  State  can  pass  a  bill  of  attainder,  lb.  Article  1, 
§  10,  and  that  no  person  can  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law,  lb.  Amendment  5.  All  these  several 
provisions  of  the  Constitution  must  be  construed  in  connection 
with  the  other  parts  of  the  instrument,  and  in  the  light  of  the  sur- 
rounding circumstances. 

The  guaranty  is  of  a  republican  form  of  government.  No 
particular  government  is  designated  as  republican,  neither  is  the 
exact  form  to  be  guaranteed,  in  any  manner  especially  designated. 
Here,  as  in  other  parts  of  the  instrument,  we  are  compelled  to 
resort  elsewhere  to  ascertain  what  was  intended. 

The  guaranty  necessarily  implies  a  duty  on  the  part  of  the  States 
themselves  to  provide  such  a  government.  All  the  States  had 
governments  when  the  Constitution  was  adopted.  In  all  the 
people  participated  to  some  extent,  through  their  representatives 
elected  in  the  manner  specially  provided.  These  governments 
the  Constitution  did  not  change.  They  were  accepted  precisely 
as  they  were,  and  it  is,  therefore,  to  be  presumed  that  they  were 
such  as  it  was  the  duty  of  the  States  to  provide.  Thus  we  have 
unmistakable  evidence  of  what  was  republican  in  form,  within  the 
meaning  of  that  term  as  employed  in  the  Constitution. 

As  has  been  seen,  all  the  citizens  of  the  States  were  not  invested 
with  the  right  of  suffrage.  In  all,  save  perhaps  New  Jersey,  this 
right  was  only  bestowed  upon  men  and  not  upon  all  of  them. 
Under  these  circumstances  it  is  certainly  now  too  late  to  contend 
that  a  government  is  not  republican,  within  the  meaning  of  this 
guaranty  in  the  Constitution,  because  women  are  not  made  voters. 

The  same  may  be  said  of  the  other  provisions  just  quoted. 
Women  were  excluded  from  suffrage  in  nearly  all  the  States  by  the 
express  provision  of  their  constitutions  and  laws.  .  .  . 

But  we  have  already  sufficiently  considered  the  proof  found 
upon  the  inside  of  the  Constitution.  That  upon  the  outside  is 
equally  effective.  .  .  . 

No  new  State  has  ever  been  admitted  to  the  Union  which  has 
conferred  the  right  of  suffrage  upon  women,  and  this  has  never  been 
considered  a  valid  objection  to  her  admission.  On  the  contrary, 
as  is  claimed  in  the  argument,  the  right  of  suffrage  was  withdrawn 
from  women  as  early  as  1807  in  the  State  of  New  Jersey,  without 
any  attempt  to  obtain  the  interference  of  the  United  States  to 
prevent  it.  .  .  . 
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Besides  this,  citizenship  has  aol  in  all  cases  been  made  a  condition 

precedent  to  the  enjoyment  of  the  righl  of  suffrage.  Thus,  in 
Missouri,  persons  of  foreign  birth,  who  have  declared  their  intention 
to  become  citizens  of  the  United  State-,  may  under  certain  cir- 
cumstances vote.  The  same  provision  Lb  to  be  found  in  the 
constitutions  of  Alabama,  Arkansas,  Florida,  Georgia,  Indiana. 
Kansas,  Minnesota,  and  Texas. 

( Jertainly,  if  the  courts  can  consider  any  question  settled,  this  is 
one.  For  nearly  ninety  years  the  people  have  acted  upon  t he  idea 
that  the  Constitution,  when  it  conferred  citizenship,  did  not 
necessarily  confer  the  right  of  suffrage.  If  uniform  practice  long 
continued  can  settle  the  construction  of  so  important  an  ii 
ment  as  the  Constitution  of  the  United  States  confessedly  is,  mosl 
certainly  it  has  been  done  here.  Our  province  i-  to  decide  what 
the  law  is,  not  to  declare  what  it  should  be.  .  .  . 

Being  unanimously  of  the  opinion  that  the  Constitution  of  the 
United  States  does  not  confer  the  right  of  suffrage  upon  any  one. 
and  that  the  constitutions  and  laws  of  the  several  State.-  which 
commit  that  important  trust  to  men  alone  are  not  necessarily  void, 
we  affirm  the  judgement.1 


McCREADY  v.   VIRGINIA. 

Supreme  Court  of  the  United  States.     1877. 
[94  United  States,  391.] 2 

Error  to  the  Supreme  Court  of  Appeals  of  Virginia. 

In  the  Circuit  Court  of  Gloucester  County.  Virginia,  McCready, 
a  citizen  of  Maryland,  was  indicted  for  planting  oysters  in  Ware 
River  in  violation  of  a  Virginia  statute  (Sess.  Acts  of  1874,  c.  214, 
s.  22)  providing  that  "  If  any  person  other  than  a  citizen  of  this 
State  shall  take  or  catch  oysters  or  any  shell-fish  in  any  manner. 
or  plant  oysters  in  the  waters  thereof,  or  in  the  rivers  Potomac  or 
Pocomoke,  he  shall  forfeit  $500,  and  the  vessel,  tackle,  and  appur- 
tenances." McCready  was  convicted  and  fined,  and  the  judgment 
was  affirmed  by  the  Virginia  Supreme  Court  of  Appeals. 

1  See  Pope  v.  Williams,  193  U.  S.  621  (1904).  —  Ed. 

2  The  reporter's  statement  has  nut  been  reprinted.  —  Ed. 
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Robert  Ould,  for  plaintiff  in  error;  and  R.  T.  Daniel,  Attorney 
General  of  Virginia,  contra. 

Waite,  C.  J.,  delivered  the  opinion  of  the  court. 

The  precise  question  to  be  determined  in  this  case  is,  whether  the 
State  of  Virginia  can  prohibit  the  citizens  of  other  States  from 
planting  oysters  in  Ware  River,  a  stream  in  that  State  where  the 
tide  ebbs  and  flows,  when  its  own  citizens  have  that  privilege. 

The  principle  has  long  been  settled  in  this  court,  that  each  State 
owns  the  beds  of  all  tide-waters  within  its  jurisdiction,  unless  they 
have  been  granted  away.  Pollard's  Lessee  v.  Hagan,  3  How.  212; 
Smith  v.  Maryland,  18  How.  74;  Mumford  v.  Wardwell,  6  Wall. 
436;  Weber  v.  Harbor  Commissioners,  18  id.  66.  In  like  manner, 
the  States  own  the  tide-waters  themselves,  and  the  fish  in  them,  so 
far  as  they  are  capable  of  ownership  while  running.  For  this  pur- 
pose the  State  represents  its  people,  and  the  ownership  is  that  of  the 
people  in  their  united  sovereignty.  Martin  v.  Waddell,  16  Pet.  410. 
The  title  thus  held  is  subject  to  the  paramount  right  of  navigation, 
the  regulation  of  which,  in  respect  to  foreign  and  inter-state  com- 
merce, has  been  granted  to  the  United  States.  There  has  been, 
however,  no  such  grant  of  power  over  the  fisheries.  These  remain 
under  the  exclusive  control  of  the  State,  which  has  consequently 
the  right,  in  its  discretion,  to  appropriate  its  tide-waters  and  their 
beds  to  be  used  by  its  people  as  a  common  for  taking  and  cultivating 
fish,  so  far  as  it  may  be  done  without  obstructing  navigation. 
Such  an  appropriation  is  in  effect  nothing  more  than  a  regulation 
of  the  use  by  the  people  of  their  common  property.  The  right 
which  the  people  of  the  State  thus  acquire  comes  not  from  their 
citizenship  alone,  but  from  their  citizenship  and  property  combined. 
It  is,  in  fact,  a  property  right,  and  not  a  mere  privilege  or  immunity 
of  citizenship. 

By  art.  4,  sect.  2,  of  the  Constitution,  the  citizens  of  each  State 
are  "  entitled  to  all  privileges  and  immunities  of  citizens  in  the 
several  States."  Mr.  Justice  Washington,  in  Corfield  v.  Coryell, 
4  Wash.  C.  C.  380,  thought  that  this  provision  extended  only  to 
such  privileges  and  immunities  as  are  "  in  their  nature  funda- 
mental; which  belong  of  right  to  the  citizens  of  all  free  govern- 
ments." And  Mr.  Justice  Curtis,  in  Scott  v.  Sandford,  19  How. 
580,  described  them  as  such  "  as  belonged  to  general  citizenship." 
But  usually,  when  this  provision  of  the  Constitution  has  been  under 
consideration,  the  courts  have  manifested  the  disposition,  which 
this  court  did  in  Conner  v.  Elliott,  18  How.  593,  not  to  attempt  to 
define  the  words,  but  "  rather  to  leave  their  meaning  to  be  deter- 
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mined  in  each  case  upon  a  view  of  the  particular  right-  asserted  or 
denied  therein."  This  clearly  is  the  safer  course  to  pursue,  when. 
to  use  the  language  of  Mr.  Justice  ( !urtis,  in  (  miner  r.  Elliott ,  "  we 
are  dealing  with  so  broad  a  provision,  involving  matters  uo1  only  of 

great  delicacy  and  importance,  bu1  which  are  of  such  a  character 
that  any  merely  abstract  definition  could  scarcely  be  correct,  and 
a  failure  to  make  it  so  would  certainly  produce  mischief." 

Following,  then,  this  Balutary  rule,  and  looking  only  to  the 
particular  right,  which  is  here  asserted,  we  think  we  may  safely  hold 
that  the  citizens  of  one  State  are  not  invested  by  this  clause  of  the 
Constitution  with  any  interest  in  the  common  property  of  the  cit- 
izens of  another  State.  If  Virginia  had  by  law  provided  for  the 
sale  of  its  once  vast  public  domain,  and  a  division  of  the  proceeds 
among  its  own  people,  no  one,  we  venture  to  say,  would  contend 
that  the  citizens  of  other  States  had  a  constitutional  right  to  tin 
enjoyment  of  this  privilege  of  Virginia  citizenship.  Neither  if. 
instead  of  selling,  the  State  had  appropriated  the  same  property 
to  be  used  as  a  common  by  its  people  for  the  purposes  of  agriculture. 
could  the  citizens  of  other  States  avail  themselves  of  such  a  priv- 
ilege. And  the  reason  is  obvious:  the  right  thus  granted  is  not  a 
privilege  or  immunity  of  general  but  of  special  citizenship.  It 
does  not  "  belong  of  right  to  the  citizens  of  all  free  governments." 
but  only  to  the  citizens  of  Virginia,  on  account  of  the  peculiar  cir- 
cumstances in  which  they  are  placed.  They,  and  they  alone, 
owned  the  property  to  be  sold  or  used,  and  they  alone  had  the  power 
to  dispose  of  it  as  they  saw  fit.  They  owned  it,  not  by  virtue  of 
citizenship  merely,  but  of  citizenship  and  domicile  united;  that 
is  to  say,  by  virtue  of  a  citizenship  confined  to  that  particular 
locality. 

The  planting  of  oysters  in  the  soil  covered  by  water  owned  in 
common  by  the  people  of  the  State  is  not  different  in  principle 
from  that  of  planting  corn  upon  dry  land  held  in  the  same  way. 
Both  are  for  the  purposes  of  cultivation  and  profit ;  and  if  the  State, 
in  the  regulation  of  its  public  domain,  can  grant  to  its  own  citizens 
the  exclusive  use  of  dry  lands,  we  see  no  reason  why  it  may  not  do 
the  same  thing  in  respect  to  such  as  are  covered  by  water.  And  as 
all  concede  that  a  State  may  grant  to  one  of  its  citizens  the  exclu- 
sive use  of  a  part  of  the  common  property,  the  conclusion  would 
seem  to  follow,  that  it  might  by  appropriate  legislation  confine  the 
use  of  the  whole  to  its  own  people  alone. 

Neither  do  we  think  this  case  is  at  all  affected  by  the  clause  of 
the  Constitution  which  confers  power  on  Congress  to  regulate  c<  >m- 
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merce.  Art.  1,  sect.  8.  There  is  here  no  question  of  transporta- 
tion or  exchange  of  commodities,  but  only  of  cultivation  and 
production.  Commerce  has  nothing  to  do  with  land  while  produc- 
ing, but  only  with  the  product  after  it  has  become  the  subject  of 
trade.  Virginia,  owning  land  under  water  adapted  to  the  propaga- 
tion and  improvement  of  oysters,  has  seen  fit  to  grant  the  exclusive 
use  of  it  for  that  purpose  to  the  citizens  of  the  State.  In  this  way 
the  people  of  Virginia  may  be  enabled  to  produce  what  the  people 
of  the  other  States  cannot;  but  that  is  because  they  own  property 
which  the  others  do  not.  Their  productions  do  not  spring  from 
commerce,  but  commerce  to  some  extent  from  them. 

We  are  unable  to  agree  with  the  counsel  for  the  plaintiff  in  error 
in  his  argument,  that  the  right  of  planting  may  be  enforced  as  a 
privilege  of  inter-state  citizenship,  even  though  that  of  taking 
cannot.  Planting  means,  in  "  oysterman's  phraseology,"  as 
counsel  say,  "  depositing  with  the  intent  that  the  oysters  shall 
remain  until  they  are  fattened."  The  object  is,  therefore,  to  make 
use  of  the  soil  and  the  water  above  it  for  the  improvement  and 
growth  of  that  which  is  planted.  It  is  this  use,  as  has  already  been 
seen,  that  the  State  has  the  right,  by  reason  of  its  ownership,  to 
prohibit.  Judgment  affirmed. 


ELK  v.   WILKINS. 

Supreme  Court  of  the  United  States.     1884. 

[112  United  States,  94.] l 

Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

By  the  constitution  of  Nebraska,  art.  7,  sect.  1,  "  Every  male 
person  of  the  age  of  twenty-one  years  or  upwards,  belonging  to 
either  of  the  following  classes,  who  shall  have  resided  in  the  State 
six  months,  and  in  the  county,  precinct  or  ward  for  the  term  pro- 
vided by  law,  shall  be  an  elector.  First.  Citizens  of  the  United 
States.  Second.  Persons  of  foreign  birth  who  shall  have  declared 
their  intention  to  become  citizens,  conformably  to  the  laws  of  the 
United  States  on  the  subject  of  naturalization,  at  least  thirty  days 
prior  to  an  election."     And  by  the  statutes  of  Nebraska  it  was 

1  The  statement  has  been  abbreviated.  —  Ed. 
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made  the  duty  of  registrars  to  enter  the  names  of  qualified  voters 
(Comp.  Laws,  1881,  c.  26,  §  3;  c.  13,  §  14;  c.  76,  §§  6,  13,  19 

Action  was  brought  by  an  Indian  against  the  registrar  of  a  ward 
of  Omaha  for  refusing  to  register  him  as  a  voter.  A  general  de- 
murrer to  the  petition  was  sustained;  and.  the  plaintiff  electing  to 
stand  by  his  petition,  judgment  was  rendered  for  the  defendant. 

A.  J.  Popplcton  and  another,  for  plaintiff  in  error;  and  G.  M. 
Lambertson,  contra. 

Gray,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

The  only  point  argued  by  the  defendant  in  this  court  is  whether 
the  petition  sets  forth  facts  enough  to  constitute  a  cause  of  action. 

The  decision  of  this  point,  as  both  parties  assume  in  their  briefs, 
depends  upon  the  question  whether  the  legal  conclusion,  that  under 
and  by  virtue  of  the  Fourteenth  Amendment  of  the  Constitution 
the  plaintiff  is  a  citizen  of  the  United  States,  is  supported  by  the 
facts  alleged  in  the  petition  and  admitted  by  the  demurrer,  to  wit : 
The  plaintiff  is  an  Indian,  and  was  born  in  the  United  States,  and 
has  severed  his  tribal  relation  to  the  Indian  tribes,  and  fully  and 
completely  surrendered  himself  to  the  jurisdiction  of  the  United 
States,  and  still  continues  to  be  subject  to  the  jurisdiction  of  the 
United  States,  and  is  a  bona  fide  resident  of  the  State  of  Nebraska 
and  city  of  Omaha. 

The  petition,  while  it  does  not  show  of  what  Indian  tribe  the 
plaintiff  was  a  member,  yet,  by  the  allegations  that  he  "is  an 
Indian,  and  was  born  within  the  United  States,"  and  that  "  he  had 
severed  his  tribal  relation  to  the  Indian  tribes,"  clearly  implies 
that  he  was  born  a  member  of  one  of  the  Indian  tribes  within  the 
limits  of  the  United  States,  which  still  exists  and  is  recognized  as  a 
tribe  by  the  government  of  the  United  States.  Though  the  plain- 
tiff alleges  that  he  "  had  fully  and  completely  surrendered  himself 
to  the  jurisdiction  of  the  United  States,"  he  does  not  allege  that  the 
United  States  accepted  his  surrender,  or  that  he  has  ever  been 
naturalized,  or  taxed,  or  in  any  way  recognized  or  treated  as  a 
citizen,  by  the  State  or  by  the  United  States.  Nor  is  it  contended 
by  his  counsel  that  there  is  any  statute  or  treaty  that  makes  him  a 
citizen. 

The  question  then  is,  whether  an  Indian,  born  a  member  of  one 
of  the  Indian  tribes  within  the  United  States,  is,  merely  by  reason 
of  his  birth  within  the  United  States,  and  of  his  afterwards  volun- 
tarily separating  himself  from  his  tribe  and  taking  up  his  residence 
among  white  citizens,  a  citizen  of  the  United  States,  within  the 
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meaning  of  the  first  section  of  the  Fourteenth  Amendment  of  the 
Constitution. 

Under  the   Constitution  of  the   United  States,   as  originally 
established,  "  Indians  not  taxed  "  were  excluded  from  the  persons 
according  to  whose  numbers  representatives  and  direct  taxes  were 
apportioned  among  the  several  States;    and  Congress  had  and 
exercised  the  power  to  regulate  commerce  with  the  Indian  tribes, 
and  the  members  thereof,  whether  within  or  without  the  boun- 
daries of  one  of  the  States  of  the  Union.     The  Indian  tribes,  being 
within  the  territorial  limits  of  the  United  States,  were  not,  strictly 
speaking,  foreign  States;    but  they  were  alien  nations,  distinct 
political  communities,  with  whom  the  United  States  might  and 
habitually  did  deal,  as  they  thought  fit,  either  through  treaties 
made  by  the  President  and  Senate,  or  through  acts  of  Congress  in 
the  ordinary  forms  of  legislation.      The  members  of  those  tribes 
owed  immediate  allegiance  to  their  several  tribes,  and  were  not 
part  of  the  people  of  the  United  States.     They  were  in  a  dependent 
condition,  a  state  of  pupilage,  resembling  that  of  a  ward  to  his 
guardian.      Indians  and  their  property,  exempt  from  taxation  by 
treaty  or  statute  of  the  United  States,  could  not  be  taxed  by  any 
State.     General  acts  of  Congress  did  not  apply  to  Indians,  unless 
so  expressed  as  to  clearly  manifest  an  intention  to  include  them. 
Constitution,  art.  1,  sects.  2,  8;  art.  2,  sect.  2;  Cherokee  Nation  v. 
Georgia,  5  Pet.  1;  Worcester  v.  Georgia,  6  Pet.  515;  United  States 
v.  Rogers,  4  How.  567;    United  States  v.  Holliday,  3  Wall.  407; 
Case  of  the  Kansas  Indians,  5  Wall.  737;   Case  of  the  New  York 
Indians,  5  Wall.  761;  Case  of  the  Cherokee  Tobacco,  11  Wall.  616; 
United  States  v.  Whiskey,  93  U.  S.  188;  Pennock  v.  Commissioners, 
103  U.  S.  44;  Crow  Dog's  Case,  109  U.  S.  556;  Goodell  v.  Jackson, 
20  Johns.  693;  Hastings  v.  Farmer,  4  N.  Y.  293. 

The  alien  and  dependent  condition  of  the  members  of  the  Indian 
tribes  could  not  be  put  off  at  their  own  will,  without  the  action  or 
assent  of  the  United  States.  They  were  never  deemed  citizens  of 
the  United  States,  except  under  explicit  provisions  of  treaty  or 
statute  to  that  effect,  either  declaring  a  certain  tribe,  or  such 
members  of  it  as  chose  to  remain  behind  on  the  removal  of  the  tribe 
westward,  to  be  citizens,  or  authorizing  individuals  of  particular 
tribes  to  become  citizens  on  application  to  a  court  of  the  United 
States  for  naturalization,  and  satisfactory  proof  of  fitness  for 
civilized  life.  .  .  . 

The  distinction  between  citizenship  by  birth  and  citizenship  by 
naturalization  is  clearly  marked  in  the  provisions  of  the  Constitu- 
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tion,  by  which  "no  person,  except  a  natural  bora  citizen,  or  a 
citizen  of  the  United  States  a1  the  time  of  the  adoption  of  this 
Constitution,  shall  be  eligible  to  the  office  of  Presidenl  ":  and 
"  the  Congress  shall  have  power  to  establish  an  uniform  rule  of 
naturalization."     Constitution,  art.  2,  sect.  1;   art.  1.  sect.  8. 

By  the  Thirteenth  Amendmenl  of  the  Constitution  slavery  un- 
prohibited. The  main  object  of  the  opening  sentence  of  the 
Fourteenth  Amendment  was  to  settle  the  question,  upon  which 
there  had  been  a  difference  of  opinion  throughout  the  country  and 
in  this  court,  as  to  the  citizenship  of  free  negroes  (Scotl  v.  Sandford, 
19  How.  393);  and  to  put  it  beyond  doubt  that  all  persons,  white 
or  black,  and  whether  formerly  slaves  or  not,  born  or  naturalize  d 
in  the  United  States,  and  owing  no  allegiance  to  any  alien  power. 
should  be  citizens  of  the  United  States  and  of  the  State  in  which 
th.y  reside.  Slaughter-House  ( lases,  1»'>  Wall.  3G,  73;  Strauder  v. 
West  Virginia,  100  U.  S.  303,  30G. 

This  section  contemplates  two  sources  of  citizenship,  and  two 
sources  only:  birth  and  naturalization.  The  persons  declared 
to  be  citizens  are  "  all  persons  born  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  thereof."  The  evident 
meaning  of  these  last  words  is,  not  merely  subject  in  some  respeel 
or  degree  to  the  jurisdiction  of  the  United  States,  but  completely 
subject  to  their  political  jurisdiction,  and  owing  them  direct  and 
immediate  allegiance.  And  the  words  relate  to  the  time  of  birth 
in  the  one  case,  as  they  do  to  the  time  of  naturalization  in  the  other. 
Persons  not  thus  subject  to  the  jurisdiction  of  the  United  States 
at  the  time  of  birth  cannot  become  so  afterwards,  except  by  being 
naturalized,  either  individually,  as  by  proceedings  under  the 
naturalization  acts,  or  collectively,  as  by  the  force  of  a  treaty  by 
which  foreign  territory  is  acquired. 

Indians  born  within  the  territorial  limits  of  the  United  Stati  s, 
members  of,  and  owing  immediate  allegiance  to,  one  of  the  Indian 
tribes  (an  alien,  though  dependent,  power),  although  in  a  geo- 
graphical sense  born  in  the  United  States,  are  no  more  "  born  in 
the  United  States  and  subject  to  the  jurisdiction  thereof,"  within 
the  meaning  of  the  first  section  of  the  Fourteenth  Amendment, 
than  the  children  of  subjects  of  any  foreign  government  born 
within  the  domain  of  that  government,  or  the  children  born  within 
the  United  States,  of  ambassadors  or  other  public  ministers  of 
foreign  nations. 

This  view  is  confirmed  by  the  second  section  of  the  Fourteenth 
Amendment,  which  provides  that  "  representatives  shall  be  ap- 
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portioned  among  the  several  States  according  to  their  respective 
numbers,  counting  the  whole  number  of  persons  in  each  State, 
excluding  Indians  not  taxed."  Slavery  having  been  abolished, 
and  the  persons  formerly  held  as  slaves  made  citizens,  this  clause 
fixing  the  apportionment  of  representatives  has  abrogated  so  much 
of  the  corresponding  clause  of  the  original  Constitution  as  counted 
only  three-fifths  of  such  persons.  But  Indians  not  taxed  are  still 
excluded  from  the  count,  for  the  reason  that  they  are  not  citizens. 
Their  absolute  exclusion  from  the  basis  of  representation,  in  which 
all  other  persons  are  now  included,  is  wholly  inconsistent  with 
their  being  considered  citizens. 

So  the  further  provision  of  the  second  section  for  a  proportionate 
reduction  of  the  basis  of  the  representation  of  any  State  in  which 
the  right  to  vote  for  presidential  electors,  representatives  in  Con- 
gress, or  executive  or  judicial  officers  or  members  of  the  legislature 
of  a  State,  is  denied,  except  for  participation  in  rebellion  or  other 
crime,  to  "  any  of  the  male  inhabitants  of  such  State,  being  twenty- 
one  years  of  age  and  citizens  of  the  United  States,"  cannot  apply 
to  a  denial  of  the  elective  franchise  to  Indians  not  taxed,  who  form 
no  part  of  the  people  entitled  to  representation.  .  .  . 

Since  the  ratification  of  the  Fourteenth  Amendment,  Congress 
has  passed  several  acts  for  naturalizing  Indians  of  certain  tribes, 
which  would  have  been  superfluous  if  they  were,  or  might  become, 
without  any  action  of  the  government,  citizens  of  the  United 
States.  .  .  . 

The  national  legislation  has  tended  more  and  more  towards  the 
education  and  civilization  of  the  Indians,  and  fitting  them  to  be 
citizens.  But  the  question  whether  any  Indian  tribes,  or  any 
members  thereof,  have  become  so  far  advanced  in  civilization, 
that  they  should  be  let  out  of  the  state  of  pupilage,  and  admitted 
to  the  privileges  and  responsibilities  of  citizenship,  is  a  question 
to  be  decided  by  the  nation  whose  wards  they  are  and  whose 
citizens  they  seek  to  become,  and  not  by  each  Indian  for  himself. 

There  is  nothing  in  the  statutes  or  decisions,  referred  to  by 
counsel,  to  control  the  conclusion  to  which  we  have  been  brought 
by  a  consideration  of  the  language  of  the  Fourteenth  Amendment, 
and  of  the  condition  of  the  Indians  at  the  time  of  its  proposal  and 
ratification.  .  .  . 

The  law  upon  the  question  before  us  has  been  well  stated  by 
Judge  Deady  in  the  District  Court  of  the  United  States  for  the 
District  of  Oregon.  In  giving  judgment  against  the  plaintiff  in  a 
case  resembling  the  case  at  bar,  he  said:   "  Being  born  a  member 
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of  '  an  independent  political  community  '  —  the  Chinook  —  he 
was  not  born  subject  to  the  jurisdiction  of  the  United  States  — 
not  born  in  its  allegiance."  McKay  v.  Campbell,  2  Sawyer,  1  18, 
134.  And  in  a  later  case  he  said:  "  But  an  Indian  cannot  make 
himself  a  citizen  of  the  United  States  without  the  consent  and  co- 
operation of  the  government.  The  fact  that  he  has  abandoned 
his  nomadic  life  or  tribal  relations,  and  adopted  the  habits  and 
manners  of  civilized  people,  may  be  a  good  reason  why  he  should 
be  made  a  citizen  of  the  United  States,  but  does  not  of  itself  make 
him  one.  To  be  a  citizen  of  the  United  States  is  a  political  privi- 
lege which  no  one,  not  born  to,  can  assume  without  its  consent  in 
some  form.  The  Indians  in  Oregon,  not  being  born  subject  to  the 
jurisdiction  of  the  United  States,  were  not  born  citizens  thereof, 
and  I  am  not  aware  of  any  law  or  treaty  by  which  any  of  them  have 
been  made  so  since."  United  States  v.  Osborne,  6  Sawyer,  406, 
409. 

Upon  the  question  whether  any  action  of  a  State  can  confer 
rights  of  citizenship  on  Indians  of  a  tribe  still  recognized  by  the 
United  States  as  retaining  its  tribal  existence,  we  need  not,  and  do 
not,  express  an  opinion,  because  the  State  of  Nebraska  is  not  shown 
to  have  taken  any  action  affecting  the  condition  of  this  plaintiff. 
See  Chirac  v.  Chirac,  2  Wheat.  259;  Fellows  v.  Blacksmith,  19 
How.  366;  United  States  v.  Holliday,  3  Wall.  407,  420;  United 
States  v.  Joseph,  94  U.  S.  614,  618. 

The  plaintiff,  not  being  a  citizen  of  the  United  States  under  the 
Fourteenth  Amendment  of  the  Constitution,  has  been  deprived  of 
no  right  secured  by  the  Fifteenth  Amendment,  and  cannot  main- 
tain this  action.  Judgment  affirmed. 

Harlan,  J.,  with  whom  concurred  Woods,  J.,  dissenting.  .  .  . 
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PRESSER  v.   ILLINOIS. 

Supreme  Court  of  the  United  States.     1886. 
[116  United  States,  252.]  » 

Error  to  the  Supreme  Court  of  Illinois. 

The  Military  Code  of  Illinois,  art.  XI  (Laws  of  1879,  192), 
provided:  "  §  5.  It  shall  not  be  lawful  for  any  body  of  men  what- 
ever, other  than  the  regular  organized  volunteer  militia  of  this 
State  and  the  troops  of  the  United  States,  to  associate  themselves 
together  as  a  military  company  or  organization,  or  to  drill  or 
parade  with  arms  in  any  city,  or  town,  of  this  State,  without  the 
license  of  the  Governor  thereof,  which  license  may  at  any  time  be 
revoked.  ...  §  6.  Whoever  offends  against  the  provisions  of  the 
preceding  section,  or  belongs  to,  or  parades  with,  any  such  un- 
authorized body  of  men  with  arms  shall  be  punished  by  a  fine  not 
exceeding  the  sum  of  ten  dollars,  or  by  imprisonment  in  the  com- 
mon jail  for  a  term  not  exceeding  six  months,  or  both." 

In  the  Criminal  Court  of  Cook  County,  Presser  was  indicted 
under  the  statute.  A  motion  to  quash  the  indictment  was  over- 
ruled, and,  a  jury  being  waived,  Presser  was  found  guilty  and  was 
sentenced  to  a  fine.  Exceptions  were  reserved  to  the  ruling  upon 
the  motion  to  quash,  and  to  the  finding,  and  to  the  judgment. 
From  the  bill  of  exceptions  it  appeared  that  Presser  was  a  citizen 
of  the  United  States  and  of  Illinois,  and  a  voter,  and  that  he 
belonged  to  a  society  incorporated  under  the  laws  of  Illinois  for 
the  purpose,  among  other  things,  of  being  "  instructed  in  military 
and  gymnastic  exercises,"  and  that  he  marched  at  the  head  of  the 
society  in  the  streets  of  Chicago,  he  riding  on  horseback  with  a 
cavalry  sword  and  the  others  marching  with  rifles,  there  being  no 
license  from  the  Governor  of  Illinois  to  drill  or  parade  and  the 
society  being  no  part  of  the  regular  organized  militia  of  the  State 
and  no  part  of  the  troops  of  the  United  States.  The  Supreme 
Court  of  Illinois  affirmed  the  judgment. 

A.  C.  Story  and  another,  for  plaintiff  in  error;  and  George  Hunt, 
Attorney  General  of  Illinois,  contra. 

Woods,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

The  position  of  the  plaintiff  in  error  in  this  court  was,  that  the 
entire  statute  under  which  he  was  convicted  was  invalid  and  void, 
because  its  enactment  was  the  exercise  of  a  power  by  the  legislature 

1  The  statement  has  been  rewritten.  —  Ed. 
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of  Illinois  forbidden  to  the  States  by  the  Constitution  of  the  United 
States.  .  .  . 

We  have  not  found  it  necessary  to  consider  or  decide  the  question 
thus  raised,  as  to  the  validity  of  the  entire  Military  ("ode  of 
Illinois.  .  .  . 

The  two  sections  upon  which  the  indictment  against  the  plaintiff 
in  error  is  based  may  !«•  separated  from  the  residue  of  the  Code, 
and  stand  upon  their  own  independent  provisions.  These  sections 
might  have  been  left  out  of  the  Military  CmU'  and  put  in  an  act  by 
themselves,  and  the  act  thus  constituted,  and  the  residue  of  the 
Military  Code,  would  have  been  coherent  and  sensible  acts.  .  .  . 

This  view  disposes  of  the  objection  to  the  judgment  of  the  Su- 
preme Court  of  Illinois,  which  judgment  was  in  effect  that  the 
legislation  on  which  the  indictment  is  based  is  hot  invalid  by 
reason  of  the  provisions  of  the  Constitution  of  the  United  States, 
which  vest  Congress  with  power  to  raise  and  support  armies,  and 
to  provide  for  calling  out,  organizing,  arming  and  disciplining  the 
militia,  and  governing  such  part  of  them  as  may  be  employed  in 
the  service  of  the  United  States,  and  that  provision  which  declares 
that  "  no  State  shall  without  the  consent  of  Congress  .  .  .  keep 
troops  ...  in  time  of  peace." 

We  are  next  to  inquire  whether  the  5th  and  6th  sections  of 
article  XI  of  the  Military  Code  are  in  violation  of  the  other  pro- 
visions of  the  Constitution  of  the  United  States  relied  on  by  the 
plaintiff  in  error.  The  first  of  these  is  the  Second  Amendment, 
which  declares:  "  A  well  regulated  militia  being  necessary  to  the 
security  of  a  free  State,  the  right  of  the  people  to  keep  and  bear 
arms  shall  not  be  infringed." 

We  think  it  clear  that  the  sections  under  consideration,  which 
only  forbid  bodies  of  men  to  associate  together  as  military  organ- 
izations, or  to  drill  or  parade  with  arms  in  cities  and  towns  unless 
authorized  by  law,  do  not  infringe  the  right  of  the  people  to  keep 
and  bear  arms.  But  a  conclusive  answer  to  the  contention  that 
this  amendment  prohibits  the  legislation  in  question  lies  in  the  fact 
that  the  amendment  is  a  limitation  only  upon  the  power  of  Congress 
and  the  National  government,  and  not  upon  that  of  the  States.  .  .  . 

It  is  undoubtedly  true  that  all  citizens  capable  of  bearing  arms 
constitute  the  reserved  military  force  or  reserve  militia  of  the 
United  States  as  well  as  of  the  States,  and,  in  view  of  this  preroga- 
tive of  the  general  government,  as  well  as  of  its  general  powers,  the 
States  cannot,  even  laying  the  constitutional  provision  in  question 
out  of  view,  prohibit  the  people  from  keeping  and  bearing  arms,  so 
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as  to  deprive  the  United  States  of  their  rightful  resource  for  main- 
taining the  public  security,  and  disable  the  people  from  performing 
their  duty  to  the  general  government.  But,  as  already  stated,  we 
think  it  clear  that  the  sections  under  consideration  do  not  have 
this  effect. 

The  plaintiff  in  error  next  insists  that  the  sections  of  the  Military 
Code  of  Illinois,  under  which  he  was  indicted,  are  an  invasion  of 
that  clause  of  the  first  section  of  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States  which  declares:  "  No  State  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States." 

It  is  only  the  privileges  and  immunities  of  citizens  of  the  United 
States  that  the  clause  relied  on  was  intended  to  protect.  A  State 
may  pass  laws  to  regulate  the  privileges  and  immunities  of  its  own 
citizens,  provided  that  in  so  doing  it  does  not  abridge  their  privi- 
leges and  immunities  as  citizens  of  the  United  States.  The  inquiry 
is,  therefore,  pertinent,  what  privilege  or  immunity  of  a  citizen  of 
the  United  States  is  abridged  by  sections  5  and  6  of  Article  XI  of 
the  Military  Code  of  Illinois  ? 

The  plaintiff  in  error  was  not  a  member  of  the  organized  volun- 
teer militia  of  the  State  of  Illinois,  nor  did  he  belong  to  the  troops 
of  the  United  States  or  to  any  organization  under  the  militia  law  of 
the  United  States.  On  the  contrary,  the  fact  that  he  did  not 
belong  to  the  organized  militia  or  the  troops  of  the  United  States 
was  an  ingredient  in  the  offense  for  which  he  was  convicted  and 
sentenced.  The  question  is,  therefore,  had  he  a  right  as  a  citizen 
of  the  United  States,  in  disobedience  of  the  State  law,  to  associate 
with  others  as  a  military  company,  and  to  drill  and  parade  with 
arms  in  the  towns  and  cities  of  the  State  ?  If  the  plaintiff  in  error 
has  any  such  privilege  he  must  be  able  to  point  to  the  provision 
of  the  Constitution  or  statutes  of  the  United  States  by  which  it  is 
conferred.  For,  as  was  said  by  this  court  in  United  States  v. 
Cruikshank,  92  U.  S.  542,  550,  551,  the  government  of  the  United 
States,  although  it  is  "  within  the  scope  of  its  powers  supreme  and 
above  the  States,"  "  can  neither  grant  nor  secure  to  its  citizens  any 
right  or  privilege  not  expressly  or  by  implication  placed  under  its 
jurisdiction."  "  All  that  cannot  be  so  granted  or  so  secured  are 
left  to  the  exclusive  protection  of  the  States." 

We  have  not  been  referred  to  any  statute  of  the  United  States 
which  confers  upon  the  plaintiff  in  error  the  privilege  which  he 
asserts.  The  only  clause  in  the  Constitution  which,  upon  any 
pretence,  could  be  said  to  have  any  relation  whatever  to  his  right 
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to  associate  with  others  as  a  military  company  i-  Pound  in  the  I'ii-t 
Amendment,  which  declares  that  "Congress  -hall  make  no  law 
.  .  .  abridging  .  .  .  the  right  of  the  people  peaceably  to  assemble 
and  to  petition  the  government  for  a  redress  of  grievances."    This 

is  a  right  which  it  was  held  in  United  States  ' .  I  iruikshank,  above 
cited,  was  an  attribute  of  national  citizenship,  and,  as  such,  under 
the  protection  of,  and  guaranteed  by,  the  United  States.  But  it 
was  held  in  the  same  case  that  the  right  peaceably  to  assemble  was 
not  protcctr. 1  by  the  clause  referred  to,  unless  the  purpose  of  the 
assembly  was  to  petition  the  government  for  a  redress  of  grievances. 

The  right  voluntarily  to  associate  together  a-  a  military  company 
or  organization,  or  to  drill  or  parade  with  arm-,  without,  and  inde- 
pendent of,  an  act  of  Congress  or  law  of  the  State  authorizing  the 
same,  is  not  an  attribute  of  national  citizenship.  Military  organ- 
ization and  military  drill  and  parade  under  arms  are  subjects 
especially  under  the  control  of  the  government  of  every  country. 
They  cannot  be  claimed  as  a  right  independent  of  law.  Under  our 
political  system  they  are  subject  to  the  regulation  and  control  of 
the  State  and  Federal  governments,  acting  in  due  regard  to  their 
respective  prerogatives  and  powers.  The  Constitution  and  laws 
of  the  United  States  will  be  searched  in  vain  for  any  support  to  tin- 
view  that  these  rights  are  privileges  and  immunities  of  citizens  of 
the  United  States  independent  of  some  specific  legislation  on  the 
subject. 

It  cannot  be  successfully  questioned  that  the  State  government  -. 
unless  restrained  by  their  own  Constitutions,  have  the  power  to 
regulate  or  prohibit  associations  and  meetings  of  the  people, 
except  in  the  case  of  peaceable  assemblies  to  perform  the  duties  or 
exercise  the  privileges  of  citizens  of  the  United  States;  and  have 
also  the  power  to  control  and  regulate  the  organization,  drilling, 
and  parading  of  military  bodies  and  associations,  except  when  such 
bodies  or  associations  are  authorized  by  the  militia  laws  of  the 
United  States.  The  exercise  of  this  power  by  the  States  is  neces- 
sary to  the  public  peace,  safety  and  good  order.  To  deny  the 
power  would  be  to  deny  the  right  of  the  State  to  disperse  assem- 
blages organized  for  sedition  and  treason,  and  the  right  to  suppress 
armed  mobs  bent  on  riot  and  rapine.  .   .  . 

The  argument  of  the  plaintiff  in  error  that  the  legislation  men- 
tioned deprives  him  of  either  life,  liberty  or  property  without  due 
process  of  law,  or  that  it  is  a  bill  of  attainder  or  ex  post  facto  law.  i- 
so  clearly  untenable  as  to  require  no  discussion, 
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It  is  next  contended  by  the  plaintiff  in  error  that  sections  5  and 
6  of  Art.  XI  of  the  Military  Code,  under  which  he  was  indicted, 
are  in  conflict  with  the  acts  of  Congress  for  the  organization  of  the 
militia.  But  this  position  is  based  on  what  seems  to  us  to  be  an 
unwarranted  construction  of  the  sections  referred  to.  It  is  clear 
that  their  object  was  to  forbid  voluntary  military  associations, 
unauthorized  by  law,  from  organizing  or  drilling  and  parading 
with  arms  in  the  cities  or  towns  of  the  State,  and  not  to  interfere 
with  the  organization,  arming  and  drilling  of  the  militia  under  the 
authority  of  the  acts  of  Congress.  If  the  object  and  effect  of  the 
sections  were  in  irreconcilable  conflict  with  the  acts  of  Congress 
they  would  of  course  be  invalid.  But  it  is  a  rule  of  construction 
that  a  statute  must  be  interpreted  so  as,  if  possible,  to  make  it 
consistent  with  the  Constitution  and  the  paramount  law.  Parsons 
v.  Bedford,  3  Pet.  433;  Grenada  County  Supervisors  v.  Brogden, 
112  U.  S.  261;  Marshall  v.  Grimes,  41  Mississippi,  27.  .  .  . 

The  plaintiff  in  error  further  insists  that  the  organization  of  the 
Lehr  und  Wehr  Verein  as  a  corporate  body,  under  the  general 
corporation  law  of  the  State  of  Illinois,  was  in  effect  a  license  from 
the  governor,  within  the  meaning  of  section  5  of  Article  XI  of  the 
Military  Code,  and  that  such  corporate  body  fell  within  the  excep- 
tion of  the  same  section  "  of  students  in  educational  institutions 
where  military  science  is  a  part  of  the  course  of  instruction." 

In  respect  to  these  points  we  have  to  say  that  they  present  no 
Federal  question.  It  is  not,  therefore,  our  province  to  consider 
or  decide  them.     Murdock  v.  Memphis,  20  Wall.  590. 

All  the  Federal  questions  presented  by  the  record  were  rightly 
decided  by  the  Supreme  Court  of  Illinois. 

Judgment  affinned. 
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UNITED   STATES   v.   WON*  i    KIM    AUK. 

Supreme  Court  of  the  United  States.     1808. 

[169  United  States,  649.] « 

Appeal  from  the  District  Court  of  the  United  Stair-  for  the 
Northern  District  of  California. 

A  writ  of  habeas  corpus  was  issued  by  the  Distrid  Courl  to  the 
collector  of  customs  at  San  Francisco,  in  behalf  of  Wong  Kim 
Ark,  who,  on  returning  from  a  visit  to  China,  was  by  the  collector 
refused  permission  to  land  and  was  restrained  of  his  liberty  by  the 
collector  and  by  the  steamship  company  acting  under  instructions 
from  the  collector.  At  the  hearing  the  United  States  was  per- 
mitted to  intervene  in  opposition  to  the  writ.  The  court  ordered 
the  petitioner  discharged  (71  Fed.  382);  and  thereupon  the  United 
States  appealed  to  this  court,  and  the  appellee  was  admitted  to  bail. 
Conrad,  Solicitor  General,  and  another,  for  the  appellants;  and 
Maxwell  Evarts  and  others,  contra. 

Gray,  J.,  .  .  .  delivered  the  opinion  of  the  court. 
The  facts  of  this  case,  as  agreed  by  the  parties,  are  as  follows: 
Wong  Kim  Ark  was  born  in  1873  in  the  city  of  San  Francisco,  in 
the  State  of  California  and  United  States  of  America,  and  was  and 
is  a  laborer.  His  father  and  mother  were  persons  of  Chinese 
descent,  and  subjects  of  the  Emperor  of  China;  they  were  at  the 
time  of  his  birth  domiciled  residents  of  the  United  States,  having 
previously  established  and  still  enjoying  a  permanent  domicil  and 
residence  therein  at  San  Francisco;  they  continued  to  reside  and 
remain  in  the  United  States  until  1890,  when  they  departed  for 
China;  and  during  all  the  time  of  their  residence  in  the  United 
States  they  were  engaged  in  business,  and  were  never  employed  in 
any  diplomatic  or  official  capacity  under  the  Emperor  of  China. 
Wong  Kim  Ark,  ever  since  his  birth,  has  had  but  one  residence,  to 
wit,  in  California,  within  the  United  States,  and  has  there  resided, 
claiming  to  be  a  citizen  of  the  United  States,  and  has  never  lost  or 
changed  that  residence,  or  gained  or  acquired  another  residence; 
and  neither  he,  nor  his  parents  acting  for  him,  ever  renounced  his 
allegiance  to  the  United  States,  or  did  or  committed  any  ac1  or 
thing  to  exclude  him  therefrom.  In  1800  (when  he  musi  have 
been  about  seventeen  years  of  age)  he  departed  for  China  on  a 
temporary  visit  and  with  the  intention  of  returning  to  the  United 
States,  and  did  return  thereto  by  sea  in  the  same  year,  and  was 

1  The  statement  has  been  rewritten.  —  Ed. 
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permitted  by  the  collector  of  customs  to  enter  the  United  States, 
upon  the  sole  ground  that  he  was  a  native-born  citizen  of  the  United 
States.  After  such  return,  he  remained  in  the  United  States, 
claiming  to  be  a  citizen  thereof,  until  1894,  when  he  (being  about 
twenty-one  years  of  age,  but  whether  a  little  above  or  a  little 
under  that  age  does  not  appear)  again  departed  for  China  on  a 
temporary  visit  and  with  the  intention  of  returning  to  the  United 
States;  and  he  did  return  thereto  by  sea  in  August,  1895,  and 
applied  to  the  collector  of  customs  for  permission  to  land;  and  was 
denied  such  permission,  upon  the  sole  ground  that  he  was  not  a 
citizen  of  the  United  States. 

It  is  conceded  that,  if  he  is  a  citizen  of  the  United  States,  the 
acts  of  Congress,  known  as  the  Chinese  Exclusion  Acts,  prohibiting 
persons  of  the  Chinese  race,  and  especially  Chinese  laborers,  from 
coming  into  the  United  States,  do  not  and  cannot  apply  to  him.1 .  .  . 
The  Fourteenth  Amendment  affirms  the  ancient  and  fundamen- 
tal rule  of  citizenship  by  birth  within  the  territory,  in  the  allegiance 
and  under  the  protection  of  the  country,  including  all  children 
here  born  of  resident  aliens,  with  the  exceptions  or  qualifications 
(as  old  as  the  rule  itself)  of  children  of  foreign  sovereigns  or  their 
ministers,  or  born  on  foreign  public  ships,  or  of  enemies  within  and 
during  a  hostile  occupation  of  part  of  our  territory,  and  with  the 
single  additional  exception  of  children  of  members  of  the  Indian 
tribes  owing  direct  allegiance  to  their  several  tribes.     The  Amend- 
ment, in  clear  words  and  in  manifest  intent,  includes  the  children 
born,  within  the  territory  of  the  United  States,  of  all  other  persons, 
of  whatever  race  or  color,  domiciled  within  the  United  States. 
Every  citizen  or  subject  of  another  country,  while  domiciled  here, 
is  within  the  allegiance  and  the  protection,   and  consequently 
subject  to  the  jurisdiction,  of  the  United  States.  ...      It  can 
hardly  be  denied  that  an  alien  is  completely  subject  to  the  political 
jurisdiction  of  the  country  in  which  he  resides  —  seeing  that,  as 
said  by  Mr.  Webster,  when  Secretary  of  State,  in  his  Report  to  the 
President  on  Thrasher's  Case  in  1851,  and  since  repeated  by  this 
court,  "  independently  of  a  residence  with  intention  to  continue 
such  residence;  independently  of  any  domiciliation ;  independently 
of  the  taking  of  any  oath  of  allegiance  or  of  renouncing  any  former 
allegiance,  it  is  well  known  that,  by  the  public  law,  an  alien,  or  a 
stranger  born,  for  so  long  a  time  as  he  continues  within  the  do- 
minions of  a  foreign  government,  owes  obedience  to  the  laws  of 

1  The  Chinese  Exclusion  Acts  referred  to  may  be  found  in  22  U.  S.  Stats.  58; 
23  id.  115;  25  id.  476,  504;  27  id.  25;  and  28  id.  390.  —  Ed. 
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that  government,  and  may  be  punished  for  treason,  or  other  crimes, 
as  a  native-born  subject  might  be,  unless  his  case  is  varied  by  .some 
treaty  stipulation-."  Ex.  Dor.  II.  R.  No.  10,  1st  Bess.,  32d Con- 
gress, p.  4;  6  Webster's  Works,  526;  United  States  v.  I  larlisle,  16 
Wall.  147,  155;  Calvin'-  Case,  7  Rep.  <>r/;  Ellesmere  od  Postnati, 
63;   1  Hair  P.  C.  62;    1  Bl.  Com.  74,  92.  .  .  . 

Ord<  r  affirmed. 

Fuller,  C.  J.,  with  whom  concurred  Harlan,  J.,  dissenting.  .  .  . 

McKenna,  J.,  not  having  been  a  member  of  the  court  when 
this  ease  was  argued  took  no  part  in  the  deeision. 
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Section  II. 


Privileges  and  Immunities  and  Due  Process  as  Related  to 
Procedure.1 

DEN   exdem.   MURRAY  et  al.   v.   HOBOKEN   LAND 
AND   IMPROVEMENT  CO. 

Supreme  Court  of  the  United  States.     1856. 

[18  Howard,  272.] - 

From  the  Circuit  Court  of  the  United  States  for  the  District  of 
New  Jersey,  upon  a  certificate  of  division  in  opinion. 

Van  Winkle  and  Wood,  for  plaintiffs;  and  Zabrinski  and  others, 
contra. 

Curtis,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

It  is  an  action  of  ejectment,  in  which  both  parties  claim  title 
under  Samuel  Swartwout  —  the  plaintiffs,  under  the  levy  of  an 
execution  on  the  10th  day  of  April,  1839,  and  the  defendants, 
under  a  sale  made  by  the  marshal  of  the  United  States  for  the 
district  of  New  Jersey,  on  the  1st  day  of  June,  1839  —  by  virtue 
of  what  is  denominated  a  distress  warrant,  issued  by  the  solicitor 
of  the  treasury  under  the  act  of  congress  of  May  15,  1820,  entitled, 
"  An  act  providing  for  the  better  organization  of  the  treasury 
department."  This  act  having  provided,  by  its  first  section,  that 
a  lien  for  the  amount  due  should  exist  on  the  lands  of  the  debtor 
from  the  time  of  the  levy  and  record  thereof  in  the  office  of  the 
district  court  of  the  United  States  for  the  proper  district,  and  the 
date  of  that  levy  in  this  case  being  prior  to  the  date  of  the  judgment 
under  which  the  plaintiff's  title  was  made,  the  question  occurred 
in  the  circuit  court,  "  whether  the  said  warrant  of  distress  in  the 
special  verdict  mentioned,  and  the  proceedings  thereon  and  an- 
terior thereto,  under  which  the  defendants  claim  title,  are  sufficient, 
under  the  Constitution  of  the  United  States  and  the  law  of  the  land, 
to  pass  and  transfer  the  title  and  estate  of  the  said  Swartwout  in 
and  to  the  premises  in  question,  as  against  the  lessors  of  the 
plaintiff."  Upon  this  question,  the  judges  being  of  opposite 
opinions,  it  was  certified  to  this  court,  and  has  been  argued  by 
counsel. 

1  Other  cases  involving  this  topic  may  be  found  elsewhere  in  this  chapter, 
and  particularly  in  the  section  on  Race  Discrimination.  —  Ed. 

2  The  reporter's  statement  has  been  omitted.  —  Ed. 
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No  objection  has  been  taken  to  fche  warrant  od  account  of  any 
defect  or  irregularity  in  fche  proceedings  which  preceded  it-  issue. 
It  is  not  denied  that  they  were  in  conformity  with  fche  require- 
ments of  the  act  of  congress.  The  Especial  verdict  finds  that 
Swartwoul  was  collector  of  fche  customs  for  the  porl  of  New  York 
for  eight  years  before  fche  29th  of  .March,  1838:  that,  <.n  the  LOth 
of  November,  1838,  his  account,  as  such  collector,  was  audited  by 
the  first  auditor,  and  certified  by  the  first  comptroller  of  fche 
treasury;  and  for  the  balance  thus  found,  amounting  to  the  sum  of 
$1,374,119^;,  the  warrant  in  question  was  issued  by  the  solicitor  of 
the  treasury.  Its  validity  is  denied  by  fche  plaintiffs,  upon  the 
ground  that  so  much  of  the  act  of  congre—  as  authorized  it,  is  in 
conflict  with  the  Constitution  of  the  United  States. 

In  support  of  this  position,  the  plaintiff  relies  on  that  part  of 
the  first  section  of  the  third  article  of  the  Constitution  which  re- 
quires the  judicial  power  of  the  United  State-,  to  be  vested  in  one 
supreme  court  and  in  such  inferior  courts  as  congress  may,  from 
time  to  time,  ordain  and  establish;  the  judges  whereof  shall  hold 
their  offices  during  good  behavior,  and  shall,  at  stated  time-,  receive 
for  their  services  a  compensation,  which  shall  not  be  diminished 
during  their  continuance  in  office.  Also,  on  the  second  section  of 
the  same  article,  which  declares  that  the  judicial  power  shall 
extend  to  controversies  to  which  the  United  States  shall  be  a  party. 

It  must  be  admitted  that,  if  the  auditing  of  this  account ,  and  the 
ascertainment  of  its  balance,  and  the  issuing  of  this  process,  was  an 
exercise  of  the  judicial  power  of  the  United  States,  the  proce< 
was  void;  for  the  officers  who  performed  these  acts  could  exercise 
no  part  of  that  judicial  power.  They  neither  constituted  a  court 
of  the  United  States,  nor  were  they,  or  either  of  them,  so  connected 
wit  h  any  such  court  as  to  perform  even  any  of  the  ministerial  duties 
which  arise  out  of  judicial  proceedings. 

The  question,  whether  these  acts  were  an  exercise  of  the  judicial 
power  of  the  United  States,  can  best  be  considered  under  another 
inquiry,  raised  by  the  further  objection  of  the  plaintiff,  that  the 
effect  of  the  proceedings  authorized  by  the  act  in  question  is  to 
deprive  the  party,  against  whom  the  warrant  issues,  of  his  liberty 
and  property,  "  without  due  process  of  law  ";  and,  therefore,  is  in 
conflict  with  the  fifth  article  of  the  amendments  of  the  <  Jonstitu- 
tion. 

Taking  these  two  objections  together,  they  raise  the  questions, 
whether,  under  the  Constitution  of  the  United  States,  a  collector 
of  the  customs,  from  whom  a  balance  of  account  has  been  found  to 
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be  due  by  accounting  officers  of  the  treasury,  designated  for  that 
purpose  by  law,  can  be  deprived  of  his  liberty,  or  property,  in  order 
to  enforce  payment  of  that  balance,  without  the  exercise  of  the 
judicial  power  of  the  United  States,  and  yet  by  due  process  of  law, 
within  the  meaning  of  those  terms  in  the  Constitution;  and  if  so, 
then,  secondly,  whether  the  warrant  in  question  was  such  due 
process  of  law  ? 

The  words,  "  due  process  of  law,"  were  undoubtedly  intended  to 
convey  the  same  meaning  as  the  words,  "  by  the  law  of  the  land," 
in  Magna  Charta.  Lord  Coke,  in  his  commentary  on  those  words 
(2  Inst.  50),  says  they  mean  due  process  of  law.  The  constitutions 
which  had  been  adopted  by  the  several  States  before  the  formation 
of  the  federal  Constitution,  following  the  language  of  the  great 
charter  more  closely,  generally  contained  the  words,  "  but  by  the 
judgment  of  his  peers,  or  the  law  of  the  land."  The  ordinance  of 
congress  of  July  13,  1787,  for  the  government  of  the  territory  of 
the  United  States  northwest  of  the  River  Ohio,  used  the  same 
words. 

The  Constitution  of  the  United  States,  as  adopted,  contained  the 
provision,  that  "  the  trial  of  all  crimes,  except  in  cases  of  impeach- 
ment, shall  be  by  jury."  When  the  fifth  article  of  amendment 
containing  the  words  now  in  question  was  made,  the  trial  by  jury 
in  criminal  cases  had  thus  already  been  provided  for.  By  the  sixth 
and  seventh  articles  of  amendment,  further  special  provisions  were 
separately  made  for  that  mode  of  trial  in  civil  and  criminal  cases. 
To  have  followed,  as  in  the  state  constitutions,  and  in  the  ordi- 
nance of  1787,  the  words  of  Magna  Charta,  and  declared  that  no 
person  shall  be  deprived  of  his  life,  liberty,  or  property  but  by  the 
judgment  of  his  peers  or  the  law  of  the  land,  would  have  been  in 
part  superfluous  and  inappropriate.  To  have  taken  the  clause, 
"  law  of  the  land,"  without  its  immediate  context,  might  possibly 
have  given  rise  to  doubts,  which  would  be  effectually  dispelled  by 
using  those  words  which  the  great  commentator  on  Magna  Charta 
had  declared  to  be  the  true  meaning  of  the  phrase,  "  law  of  the 
land,"  in  that  instrument,  and  which  were  undoubtedly  then 
received  as  their  true  meaning. 

That  the  warrant  now  in  question  is  legal  process,  is  not  denied. 
It  was  issued  in  conformity  with  an  act  of  Congress.  But  is  it 
"  clue  process  of  law  "  ?  The  Constitution  contains  no  description 
of  those  processes  which  it  was  intended  to  allow  or  forbid.  It 
does  not  even  declare  what  principles  are  to  be  applied  to  ascertain 
whether  it  be  due  process.       It  is  manifest  that  it  was  not  left  to 


DEN,   (1.    MURRAY.    V.    HOBOKEN    L.    &   I.   CO.  567 

the  legislative  power  to  enact  any  process  which  might  be  devised. 

The  article  is  a  restraint  on  the  legislative  a-  well  as  on  the  executive 
and  judicial  powers  of  the  government,  and  cannot  be  so  construed 
as  to  leave  congress  free  to  make  any  process  "  due  process  of  law," 
by  its  mere  will.  To  what  principles,  then,  arc  we  to  resorl  to 
ascertain  whether  this  process,  enacted  by  congress,  is  due  process  '.' 
To  this  the  answer  must  be  twofold.  We  nni-t  examine  the  ( Jon- 
stitution  itself,  to  see  whether  this  process  be  in  conflict  wil  b  any  of 
its  provisions.  If  not  found  to  be  so,  we  must  look  to  those  Bettled 
usages  and  modes  of  proceeding  existing  in  the  common  and 
statute  law  of  England,  before  the  emigration  of  our  ancestors, 
and  which  are  shown  not  to  have  been  unsuited  to  their  civil  and 
political  condition  by  having  been  acted  on  by  them  after  the 
settlement  of  this  country.  We  apprehend  there  has  been  no 
period,  since  the  establishment  of  the  English  monarchy,  when 
there  has  not  been,  by  the  law  of  the  land,  a  summary  method  for 
the  recovery  of  debts  due  to  the  crown,  and  especially  those  due 
from  receivers  of  the  revenues.  .  .  . 

The  methods  of  ascertaining  the  existence  and  amount  of  such 
debts,  and  compelling  their  payment,  have  varied  widely  from  the 
usual  course  of  the  common  law  on  other  subjects;  and  .  .  .  ,  as 
respects  such  debts  due  from  such  officers,  "  the  law  of  the  land  " 
authorized  the  employment  of  auditors,  and  an  inquisition  without 
notice,  and  a  species  of  execution  bearing  a  very  close  resemblance 
to  what  is  termed  a  warrant  of  distress  in  the  act  of  1820,  now  in 
question. 

It  is  certain  that  this  diversity  in  "  the  law  of  the  land  "  between 
public  defaulters  and  ordinary  debtors  was  understood  in  this 
country,  and  entered  into  the  legislation  of  the  colonies  and  prov- 
inces, and  more  especially  of  the  States,  after  the  declaration  of 
independence  and  before  the  formation  of  the  Constitution  of  the 
United  States.  Not  only  was  the  process  of  distress  in  nearly  or 
quite  universal  use  for  the  collection  of  taxes,  but  what  was  gen- 
erally termed  a  warrant  of  distress,  running  against  the  body, 
goods,  and  chattels  of  defaulting  receivers  of  public  money,  was 
issued  to  some  public  officer,  to  whom  was  committed  the  power  to 
ascertain  the  amount  of  the  default,  and  by  such  warrant  proceed 
to  collect  it.  Without  a  wearisome  repetition  of  details,  it  will  be 
sufficient  to  give  one  section  from  the  Massachusetts  act  of  1 7S6.  .  .  . 
Laws  Massachusetts,  vol.  i.,  p.  266.  Provisions  not  distinguish- 
able from  these  in  principle  may  be  found  in  the  act  of  ( !onnecticut 
(Revision  of   1784,  p.  198);    of  Pennsylvania,    1782  (2   Laws  of 
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Penn.  13) ;  of  South  Carolina,  1788  (5  Stats,  of  S.  C.  55) ;  New 
York,  1788  (1  Jones  &  Varick's  Laws,  34);  see  also  1  Henning's 
Stats,  of  Virginia,  319,  343;  12  Ibid.  562;  Laws  of  Vermont, 
(1797,  1800),  340.  Since  the  formation  of  the  Constitution  of  the 
United  States,  other  States  have  passed  similar  laws.  See  7  Louis. 
An.  R.  192.  Congress,  from  an  early  period,  and  in  repeated 
instances,  has  legislated  in  a  similar  manner.  By  the  fifteenth 
section  of  the  "  Act  to  lay  and  collect  a  direct  tax  within  the 
United  States,"  of  July  14,  1798,  the  supervisor  of  each  district  was 
authorized  and  required  to  issue  a  warrant  of  distress  against  any 
delinquent  collector  and  his  sureties,  to  be  levied  upon  the  goods 
and  chattels,  and  for  want  thereof  upon  the  body  of  such  collector; 
and,  failing  of  satisfaction  thereby,  upon  the  goods  and  chattels 
of  the  sureties.  1  Stats,  at  Large,  602.  And  again,  in  1813 
(3  Stats,  at  Large,  33,  §  28),  and  1815  (3  Stats,  at  Large,  177,  §  33), 
the  comptroller  of  the  treasury  was  empowered  to  issue  a  similar 
warrant  against  collectors  of  the  customs  and  their  sureties.  This 
legislative  construction  of  the  Constitution,  commencing  so  early  in 
the  government,  when  the  first  occasion  for  this  manner  of  proceed- 
ing arose,  continued  throughout  its  existence,  and  repeatedly 
acted  on  by  the  judiciary  and  the  executive,  is  entitled  to  no 
inconsiderable  weight  upon  the  question  whether  the  proceeding 
adopted  by  it  was  "  due  process  of  law."  Prigg  v.  Pennsylvania, 
16  Pet.  621;  United  States  v.  Nourse,  9  Pet.  8;  Randolph's  case, 
2  Brock.  447;  Nourse's  case,  4  Cranch,  C.  C.  R.  151;  Bullock's 
case  (cited  6  Pet.  485,  note). 

Tested  by  the  common  and  statute  law  of  England  prior  to  the 
emigration  of  our  ancestors,  and  by  the  laws  of  many  of  the  States 
at  the  time  of  the  adoption  of  this  amendment,  the  proceedings 
authorized  by  the  act  of  1820  cannot  be  denied  to  be  due  process  of 
law,  when  applied  to  the  ascertainment  and  recovery  of  balances 
due  to  the  government  from  a  collector  of  customs,  unless  there 
exists  in  the  Constitution  some  other  provision  which  restrains 
congress  from  authorizing  such  proceedings.  For,  though  "  due 
process  of  law  "  generally  implies  and  includes  actor,  reus,  judex, 
regular  allegations,  opportunity  to  answer,  and  a  trial  according  to 
some  settled  course  of  judicial  proceedings  (2  Inst.  47,  50;  Hoke  v. 
Henderson,  4  Dev.  N.  C.  Rep.  15;  Taylor  v.  Porter,  4  Hill,  146; 
Van  Zandt  v.  Waddel,  2  Yerger,  260;  State  Bank  v.  Cooper,  Ibid. 
599;  Jones's  Heirs  v.  Perry,  10  Ibid.  59;  Greene  v.  Briggs,  1  Curtis, 
311),  this  yet,  is  not  universally  true.  There  may  be,  and  we  have 
seen  that  there  are  cases,  under  the  law  of  England  after  Magna 
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Charta,  and  as  it  was  brought  to  this  country  and  acted  on  bere,  in 
which  process,  in  its  nature  final,  issues  againsi  the  body,  lands, 
and  goods  of  certain  public  debtors  without  any  such  trial;  and 
this  brings  us  to  the  question,  whether  those  provisions  of  the 
Constitution  which  relate  to  the  judicial  power  are  incompatible 
with  these  proceedings  ? 

'That  the  auditing  of  the  account-  of  a  receiver  of  public  moneys 
may  be,  in  an  enlarged  sense,  a  judicial  act,  musl  be  admitted. 
So  are  all  those  administrative  duties  the  performance  of  which 
involves  an  inquiry  into  the  existence  of  facts  and  the  application 
to  them  of  rules  of  law.  In  this  sense  the  act  of  the  President  in 
calling  out  the  militia  under  the  act  of  1795,  12  Wheat.  p.i.  or  of  a 
commissioner  who  makes  a  certificate  for  the  extradition  of  a 
criminal,  under  a  treaty,  is  judicial.  But  it  is  not  sufficient  to 
bring  such  matters  under  the  judicial  power,  that  they  involve  the 
exercise  of  judgment  upon  law  and  fact.  United  Si  ate-  v.  Ferreira, 
13  How.  -40.  It  is  necessary  to  go  further,  and  show  not  only  that 
the  adjustment  of  the  balances  due  from  accounting  officers  may 
be,  but  from  their  nature  must  be,  controversies  to  which  the 
United  States  is  a  party,  within  the  meaning  of  the  second  section 
of  the  third  article  of  the  Constitution.  We  do  not  doubt  the  power 
of  congress  to  provide  by  law  that  such  a  question  shall  form  the 
subject-matter  of  a  suit  in  which  the  judicial  power  can  be  exerted. 
The  act  of  1820  makes  such  a  provision  for  reviewing  the  decision  of 
the  accounting  officers  of  the  treasury.  But,  until  reviewed,  it 
is  final  and  binding;  and  the  question  is,  whether  its  subject- 
matter  is  necessarily,  and  without  regard  to  the  consent  of  congress, 
a  judicial  controversy.     And  we  are  of  opinion  it  is  not. 

Among  the  legislative  powers  of  congress  are  the  powers  to 
lay  and  collect  taxes,  duties,  imposts,  and  excises;  to  pay  the  debts, 
and  provide  for  the  common  defense  and  welfare  of  the  United 
States,  to  raise  and  support  armies;  to  provide  and  maintain  a 
navy,  and  to  make  all  laws  which  may  be  necessary  and  proper  1  <  >r 
carrying  into  execution  those  powers.  What  officers  should  be 
appointed  to  collect  the  revenue  thus  authorized  to  be  raised,  and 
to  disburse  it  in  payment  of  the  debts  of  the  United  State-:  what 
duties  should  be  required  of  them;  when  and  how,  and  to  whom 
they  should  account,  and  what  security  they  should  furnish,  and 
to  what  remedies  they  should  be  subjected  to  enforce  the  proper 
discharge  of  their  duties,  congress  was  to  determine.  In  the 
exercise  of  their  powers,  they  have  required  collector-  of  customs 
to  be  appointed;  made  it  incumbent  on  them  to  account .  from  time 
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to  time,  with  certain  officers  of  the  treasury  department,  and  to 
furnish  sureties,  by  bond,  for  the  payment  of  all  balances  of  the 
public  money  which  may  become  due  from  them.  And  by  the 
act  of  1820,  now  in  question,  they  have  undertaken  to  provide 
summary  means  to  compel  these  officers  —  and  in  case  of  their 
default,  their  sureties  —  to  pay  such  balances  of  the  public  money 
as  may  be  in  their  hands. 

The  power  to  collect  and  disburse  revenue,  and  to  make  all  laws 
which  shall  be  necessary  and  proper  for  carrying  that  power  into 
effect,  includes  all  known  and  appropriate  means  of  effectually 
collecting  and  disbursing  that  revenue,  unless  some  such  means 
should  be  forbidden  in  some  other  part  of  the  Constitution.  The 
power  has  not  been  exhausted  by  the  receipt  of  the  money  by  the 
collector.  Its  purpose  is  to  raise  money  and  use  it  in  payment  of 
the  debts  of  the  government;  and,  whoever  may  have  possession 
of  the  public  money,  until  it  is  actually  disbursed,  the  power  to  use 
those  known  and  appropriate  means  to  secure  its  due  application 
continue. 

As  we  have  already  shown,  the  means  provided  by  the  act  of 
1820,  do  not  differ  in  principle  from  those  employed  in  England 
from  remote  antiquity  —  and  in  many  of  the  States,  so  far  as  we 
know  without  objection  —  for  this  purpose,  at  the  time  the  Con- 
stitution was  formed.  It  may  be  added,  that  probably  there 
are  few  governments  which  do  or  can  permit  their  claims  for  public 
taxes,  either  on  the  citizen  or  the  officer  employed  for  their  collec- 
tion or  disbursement,  to  become  subjects  of  judicial  controversy, 
according  to  the  course  of  the  law  of  the  land.  Imperative  neces- 
sity has  forced  a  distinction  between  such  claims  and  all  others, 
which  has  sometimes  been  carried  out  by  summary  methods  of  pro- 
ceeding, and  sometimes  by  systems  of  fines  and  penalties,  but  al- 
ways in  some  way  observed  and  yielded  to.  .  .  . 
It  is  necessary  to  take  into  view  some  settled  rules. 
Though,  generally,  both  public  and  private  wrongs  are  redressed 
through  judicial  action,  there  are  more  summary  extra-judicial 
remedies  for  both.  An  instance  of  extra-judicial  redress  of  a  pri- 
vate wrong  is,  the  recapture  of  goods  by  their  lawful  owner;  of  a 
public  wrong,  by  a  private  person,  is  the  abatement  of  a  public 
nuisance;  and  the  recovery  of  public  dues  by  a  summary  process 
of  distress,  issued  by  some  public  officer  authorized  by  law,  is  an 
instance  of  redress  of  a  particular  kind  of  public  wrong,  by  the  act 
of  the  public  through  its  authorized  agents.  .  .  . 
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At  the  same  time  there  can  be  no  doubt  that  t  he  mere  question, 
whether  a  collector  of  the  customs  is  indebted  to  the  I  United  States, 
may  be  one  of  judicial  cogniza i lo ■.  It  is  competenl  for  the  United 
States  to  sue  any  of  its  debtors  in  a  court  of  law.  It  is  equally 
clear  that  the  United  States  may  consenl  to  be  sued,  and  may 
yield  this  con-rut  upon  Mich  terms  and  under  Mich  restrictions  as  it 

may  think  just.    .   .   . 

When,  therefore,  the  ac1  of  1820  enact-,  that  niter  the  levy  of 

the  distress  warrant  has  hern  begun,  the  collector  may  bring  before 

a  district  court  the  question,  whether  he  is  indebted  as  recited  in 
the  warrant,  it  simply  waives  a  privilege  which  belongs  to  the 
government,  and  consents  to  make  the  legality  of  its  future  pro- 
ceedings dependent  on  the  judgment  of  the  court.  .  .  . 

It  was  further  urged  that,  by  thus  subjecting  the  proceeding  to 
the  determination  of  a  court,  it  did  conclusively  appear  thai  there 
was  no  such  necessity  for  a  summary  remedy,  by  the  action  of  the 
executive  power,  as  was  essential  to  enable  congress  to  authorize 
this  mode  of  proceeding. 

But  it  seems  to  us  that  the  just  inference  from  the  entire  law  is, 
that  there  was  such  a  necessity  for  the  warrant  and  the  com- 
mencement of  the  levy,  but  not  for  its  completion,  if  the  collector 
should  interpose,  and  file  bis  bill  and  give  security.  The  provision 
that  he  may  file  his  bill  and  give  security,  and  thus  arresl  the 
summary  proceedings,  only  proves  that  congress  thought  it  not 
necessary  to  pursue  them,  after  such  security  should  be  given, 
until  a  decision  should  be  made  by  the  court.  It  has  no  tendency 
to  prove  they  were  not,  in  the  judgment  of  congress,  of  the  highest 
necessity  under  all  other  circumstances;  and  of  this  necessity 
congress  alone  is  the  judge.  .  .  . 
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WALKER  v.   SAUVINET. 

Supreme  Court  of  the  United  States.     1876. 

[92  United  States,  90.] « 

Error  to  the  Supreme  Court  of  Louisiana. 

Article  XIII  of  the  Constitution  of  Louisiana  provided  that  "  all 
places  of  business  ...  for  which  a  license  is  required  .  .  .  shall 
be  deemed  places  of  a  public  character,  and  shall  be  open  .  .  . 
without  distinction  or  discrimination  on  account  of  race  or  color." 
The  act  of  Feb.  23,  1869,  provided  that  "  all  licenses  ...  to  per- 
sons engaged  in  business  .  .  .  shall  contain  the  express  condition 
that  the  place  of  business  .  .  .  shall  be  open  .  .  .  without  dis- 
tinction or  discrimination  on  account  of  race  or  color;  and  any 
person  who  shall  violate  the  condition  .  .  .  shall  ...  be  punished 
by  forfeiture  of  his  license,  .  .  .  and,  moreover,  shall  be  liable  at 
the  suit  of  the  person  aggrieved  to  such  damages  as  he  shall  sustain 
thereby."  The  act  of  Feb.  27,  1871,  provided  that  "  all  cases 
brought  .  .  .  under  the  provisions  of  the  article  thirteen  of  the 
Constitution  of  Louisiana,  or  under  the  provisions  of  any  acts  .  .  . 
to  enforce  the  said  article  thirteen,  .  .  .  shall  be  tried  by  the 
court,  or  by  a  jury  if  any  party  to  the  suit  prays  for  a  trial  by 
jury,"  and  that  "  if  the  jury  do  not  agree,  ...  the  jury  shall  be 
discharged,  and  the  case  shall  be  immediately  submitted  to  the 
judge  upon  the  pleadings  and  evidence  already  on  file,  as  if  the 
case  had  been  originally  tried  without  the  intervention  of  a  jury; 
and  it  shall  be  the  duty  of  the  judge  to  decide  the  case  at  once, 
without  any  further  proceedings,  arguments,  continuance,  or 
delay;  each  party  having  the  right  to  appeal  to  the  Supreme 
Court  in  all  cases  where  an  appeal  is  allowed  by  law."  Under 
these  statutes,  Sauvinet  brought  action  against  Walker,  a  licensed 
keeper  of  a  coffee  house  in  New  Orleans,  for  refusing  refreshments 
on  the  ground  that  Sauvinet  was  a  man  of  color.  Walker  denied 
the  allegations  and  prayed  a  jury.  The  jury  disagreed.  Sauvinet 
moved  the  court  to  proceed  to  decide  the  case  as  provided  by  the 
act  of  1871,  Walker  objecting  that  the  act  was  unconstitutional. 
The  court,  after  giving  counsel  time  to  file  briefs  on  the  constitu- 
tional question,  gave  judgment  against  Walker  for  $1000.  The 
judgment  was  affirmed  upon  appeal  to  the  Supreme  Court  of 
Louisiana. 

C.  W.  Hornor,  for  plaintiff  in  error;  and  J.  Q.  A.  Fellows,  contra. 

1  The  statement  has  been  rewritten.  —  Ed. 
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Waite,  C.  J.,  .  .  .  delivered  the  opinion  of  the  court. 

So  far  as  we  can  discover  from  the  record,  tin-  only  federal 
question  decided  by  either  one  of  the  courts  below  was  that  which 
related  to  the  right  of  Walker  to  demand  a  trial  by  jury,  notwith- 
standing the  provisions  of  the  act  of  L871  to  the  contrary.  He 
insisted  thai  he  had  a  constitutional  righl  to  such  a  trial,  and  that 
the  statute  was  void  to  the  extent  that  il  deprived  him  of  t  hi-  right. 

All  questions  arising  under  the  Constitution  of  the  State  alone 
are  finally  settled  by  the  judgment  below.  We  can  consider  only 
such  as  grow  out  of  the  Constitution  of  the  United  State-.  By 
article  7  of  the  amendments,  it  is  provided,  that  "  in  Buits  at  com- 
mon law,  where  the  value  in  controversy  shall  exceed  twenty  dol- 
lars, the  right  of  trial  by  jury  shall  be  preserved."  This,  as  has 
been  many  times  decided,  relates  only  to  trials  in  the  courts  of  the 
United  States.  Edwards  v.  Elliott,  21  Wall.  557.  The  States,  so 
tar  as  this  amendment  is  concerned,  are  left  to  regulate  trials  in 
their  own  courts  in  their  own  way.  A  trial  by  jury  in  suits  at 
common  law  pending  in  the  State  courts  is  not,  therefore,  a  priv- 
ilege or  immunity  of  national  citizenship,  which  the  State-  are 
forbidden  by  the  Fourteenth  Amendment  to  abridge.  A  State 
cannot  deprive  a  person  of  his  property  without  due  process  of 
law:  but  this  does  not  necessarily  imply  that  all  trials  in  the  State 
courts  affecting  the  property  of  persons  must  be  by  jury.  This 
requirement  of  the  Constitution  is  met  if  the  trial  is  had  according 
to  the  settled  course  of  judicial  proceedings.  Murray's  Lessee  v. 
Hoboken  L.  &  I.  Co.,  18  How.  280.  Due  process  of  law  is  process 
due  according  to  the  law  of  the  land.  This  process  in  the  States  is 
regulated  by  the  law  of  the  State.  Our  power  over  that  law  is 
only  to  determine  whether  it  is  in  conflict  with  the  supreme  law  of 
the  land,  —  that  is  to  say,  with  the  Constitution  and  laws  of  the 
United  States  made  in  pursuance  thereof,  —  or  with  any  treaty 
made  under  the  authority  of  the  United  States.  Article  6  <  lonst. 
Here  the  State  court  has  decided  that  the  proceeding  below  was  in 
accordance  with  the  law  of  the  State;  and  we  do  not  find  that  to  be 
contrary  to  the  Constitution,  or  any  law  or  treaty  of  the  United 
States. 

The  other  questions  presented  by  the  assignment  of  errors  and 
argued  here  cannot  be  considered,  as  the  record  does  not  show  that 
they  were  brought  to  the  attention  of  either  of  the  courts  below. 

Judgment  affirmed. 

Field  and  Clifford,  JJ.,  dissented  from  the  opinion  and  judg- 
ments of  the  court. 
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KENNARD  v.   LOUISIANA  ex  rel.  MORGAN. 
Supreme  Court  of  the  United  States.     1876. 

[92  United  States,  480.] 

Error  to  the  Supreme  Court  of  Louisiana. 

On  the  3d  of  December,  1872,  John  H.  Kennard  was,  during  a 
recess  of  the  senate  of  Louisiana,  appointed  by  the  governor 
associate  justice  of  the  Supreme  Court  of  Louisiana,  in  place  of 
W.  W.  Howe,  resigned. 

On  the  4th  of  January,  1873,  the  acting  governor  commissioned 
P.  H.  Morgan  associate  justice  of  the  Supreme  Court,  in  place  of 
W.  W.  Howe,  resigned.  Kennard  claimed  to  hold  until  the 
expiration  of  the  next  regular  session  of  the  legislature. 

To  settle  the  disputed  title  to  the  office,  suit  was  brought.  The 
courts  of  Louisiana,  proceeding  under  an  act  of  the  legislature  of 
Jan.  15,  1873,  determined  in  favor  of  Morgan. 

The  case  was  then  brought  here  upon  the  ground  that  the  State 
of  Louisiana  acting  under  this  law,  through  her  judiciary,  had 
deprived  Kennard  of  his  office  without  due  process  of  law,  in  viola- 
tion of  that  provision  of  the  Fourteenth  Amendment  of  the  Con- 
stitution of  the  United  States  which  prohibits  any  State  from 
depriving  any  person  of  life,  liberty,  or  property,  "  without  due 
process  of  law."  The  provisions  of  the  law  are  set  forth  in  the 
opinion  of  the  court. 

T.  J.  Semmes  and  others,  for  plaintiff  in  error;  and  T.  J.  Durant, 
contra. 

Waite,  C.  J.,  delivered  the  opinion  of  the  court. 

The  sole  question  presented  for  our  consideration  in  this  case, 
as  stated  by  the  counsel  for  the  plaintiff  in  error,  is,  whether  the 
State  of  Louisiana,  acting  under  the  statute  of  Jan.  15,  1873, 
through  her  judiciary,  has  deprived  Kennard  of  his  office  without 
due  process  of  law.  It  is  substantially  admitted  by  counsel  in  the 
argument  that  such  is  not  the  case,  if  it  has  been  done  "  in  the  due 
course  of  legal  proceedings,  according  to  those  rules  and  forms 
which  have  been  established  for  the  protection  of  private  rights." 
We  accept  this  as  a  sufficient  definition  of  the  term  "  due  process 
of  law,"  for  the  purposes  of  the  present  case.  The  question  before 
us  is,  not  whether  the  courts  below,  having  jurisdiction  of  the  case 
and  the  parties,  have  followed  the  law,  but  whether  the  law,  if  fol- 
lowed, would  have  furnished  Kennard  the  protection  guaranteed 
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by  the  Constitution.  Irregularities  and  mere  errors  in  the  pro- 
ceedings can  only  be  corrected  in  the  State  courts.  Our  authority 
does  not  extend  beyond  an  examination  of  the  power  of  the  courts 

below  to  proceed  at  all. 

This  makes  it  aecessary  for  us  to  examine  the  law  under  whirl, 
the  proceedings  were  had,  and  determine  its  effect. 

It  was  entitled  "  An  Act  to  regulate  proceedings  in  contestations 
between  persons  claiming  a  judicial  office."  Sect.  1  provided, 
that  "  in  any  case  in  which  a  person  may  have  been  appointed  to 
the  office  of  judge  of  any  court  in  this  State,  and  shall  have  been 
confirmed  by  the  senate  and  commissioned  thereto,  .  .  .  Buch 
commission  shall  be  prima  facie  proof  of  the  right  of  such  person 
to  immediately  hold  and  exercise  such  office." 

It  will  thus  be  seen  that  the  act  relates  specially  to  the  judges  of 
the  courts  of  the  State,  and  to  the  internal  regulations  of  a  State 
in  respect  to  its  own  officers. 

The  second  section  then  provides,  "  that  if  any  person,  being 
an  incumbent  of  such  office,  shall  refuse  to  vacate  the  same,  and 
turn  the  same  over  to  the  person  so  commissioned,  such  person  so 
commissioned  shall  have  the  right  to  proceed  by  rule  before  the 
court  of  competent  jurisdiction,  to  have  himself  declared  to  be 
entitled  to  such  office,  and  to  be  inducted  therein.  Such  rule  shall 
be  taken  contradictorily  with  such  incumbent,  and  shall  be  made 
returnable  within  twenty-four  hours,  and  shall  be  tried  imme- 
diately without  jury,  and  by  preference  over  all  matter  or  causes 
depending  in  such  court;  .  .  .  and  the  judgment  thereon  shall  be 
signed  the  same  day  of  rendition." 

There  is  here  no  provision  for  a  technical  "  citation,"  so  called; 
but  there  is,  in  effect,  provision  for  a  rule  upon  the  incumbent  to 
show  cause  why  he  refuses  to  surrender  his  office,  and  for  service 
of  this  rule  upon  him.  The  incumbent  was,  therefore,  to  be 
formally  called  upon  by  a  court  of  competent  jurisdiction  to  give 
information  to  it,  in  an  adversary  proceeding  against  him,  of  the 
authority  by  which  he  assumed  to  perform  the  duties  of  one  of  the 
important  offices  of  the  State.  He  was  to  be  told  when  and  where 
he  must  make  his  answer.  The  law  made  it  the  duty  of  the  court 
to  require  this  return  to  be  made  within  twenty-four  hours,  and  it 
placed  the  burden  of  proof  upon  him.  But  it  required  that  he 
should  be  called  upon  to  present  his  case  before  the  court  could 
proceed  to  judgment.  He  had  an  opportunity  to  be  heard  before 
he  could  be  condemned.     This  was  "  process  ";  and,  when  served, 
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it  was  sufficient  to  bring  the  incumbent  into  court,  and  to  place 
him  within  its  jurisdiction.  In  this  case,  it  is  evident  from  the 
record  that  the  rule  was  made,  and  that  it  was  in  some  form 
brought  to  the  attention  of  Kennard;  for  on  the  return  day  he 
appeared.  At  first,  instead  of  showing  cause  why  he  refused  to 
vacate  his  office,  he  objected  that  he  had  not  been  properly  cited 
to  appear;  but  the  court  adjudged  otherwise.  He  then  made 
known  his  title  to  the  office;  in  other  words,  he  showed  cause  why 
he  refused  to  vacate.  This  was,  in  effect,  that  he  had  been  com- 
missioned to  hold  the  office  till  the  end  of  the  next  session  of  the 
Senate,  and  that  time  had  not  arrived.  Upon  this  he  asked  a  trial 
by  jury.  This  the  court  refused,  and  properly,  because  the  law 
under  which  the  proceedings  were  had  provided  in  terms  that  there 
should  be  no  such  trial.  He  then  went  to  trial.  No  delays  were 
asked  except  such  as  were  granted.  Judgment  was  speedily 
rendered;  but  ample  time  and  opportunity  were  given  for  delibera- 
tion. Due  process  of  law  does  not  necessarily  imply  delay;  and  it 
is  certainly  no  improper  interference  with  the  rights  of  the  parties 
to  give  such  cases  as  this  precedence  over  the  other  business  in  the 
courts. 

The  next  section  provides  for  an  appeal.  True,  it  must  be  taken 
within  one  day  after  the  rendition  of  the  judgment,  and  is  made 
returnable  to  the  Supreme  Court  within  two  days.  The  proceed- 
ing on  appeal  was  given  preference  over  all  other  business  in  the 
Appellate  Court,  and  the  judgment  upon  the  appeal  was  made 
final  after  the  expiration  of  one  day.  Kennard  availed  himself  of 
this  right.  He  took  his  appeal,  and  was  heard.  The  court  con- 
sidered the  case,  and  gave  its  judgment. 

From  this  it  appears  that  ample  provision  has  been  made  for 
the  trial  of  the  contestation  before  a  court  of  competent  juris- 
diction; for  bringing  the  party  against  whom  the  proceeding  is 
had  before  the  court,  and  notifying  him  of  the  case  he  is  required 
to  meet;  for  giving  him  an  opportunity  to  be  heard  in  his  defense; 
for  the  deliberation  and  judgment  of  the  court;  for  an  appeal  from 
this  judgment  to  the  highest  court  of  the  State,  and  for  hearing  and 
judgment  there.  A  mere  statement  of  the  facts  carries  with  it  a 
complete  answer  to  all  the  constitutional  objections  urged  against 
the  validity  of  the  act.  The  remedy  provided  was  certainly 
speedy;  but  it  could  only  be  enforced  by  means  of  orderly  proceed- 
ings in  a  court  of  competent  jurisdiction  in  accordance  with  rules 
and  forms  established  for  the  protection  of  the  rights  of  the  parties. 
In  this  particular  case,  the  party  complaining  not  only  had  the 
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right  to  be  heard,  but  he  was  in  fad  heard,  both  in  the  courl  in 
which  the  proceedings  were  originally  instituted,  and.  upon  his 
appeal,  in  the  highesl  court  of  the  State 

Judgrm  ni  affirmed.1 
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Supreme  Court  of  the  United  States.     1878. 

[96  United  States,  '17.) 2 

Error  to  the  Supreme  Court  of  Louisiana. 

In  the  Seventh  District  Court  for  the  Parish  of  Orleans,  the  city 
of  New  Orleans  filed  a  petition  praying  confirmation  of  an  ase 
mi  nt  on  real  estate  for  draining  swamp  lands.  The  widow  and 
executrix  of  Davidson  filed  exceptions;  and  the  courl  se1 
the  entire  assessment  aside.  On  appeal,  the  Supreme  Court  of 
Louisiana  reversed  the  decree,  and  decreed  that  the  assos>inent  be 
approved  and  that  it  should  operate  as  a  judgment  against  the 
property  and  also  against  the  owner. 

./.  D.  Hill  and  another  for  plaintiff  in  error;  and  P.  Phillips, 
contra. 

Miller,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

Although  counsel  for  the  plaintiff  in  error  concede,  in  the  firsl 
sentence  of  their  brief,  that  the  only  federal  question  is  whether 
the  judgment  is  not  in  violation  of  that  provision  of  the  ( Jonstitu- 
tion  which  declares  that  no  State  "  shall  deprive  any  person  of 
life,  liberty,  or  property  without  due  process  of  law,"  the  argumenl 
seems  to  suppose  that  this  court  can  correct  any  other  error  which 
may  be  found  in  the  record.  .  .  . 

The  prohibition  against  depriving  the  citizen  or  subject  of  his 
life,  liberty,  or  property  without  due  process  of  law,  is  not  new  in 
the  constitutional  history  of  the  English  race.  It  is  not  new  in 
the  constitutional  history  of  this  country,  and  it  was  not  new  in  the 
Constitution  of  the  United  States  when  it  became  a  part  of  the 
fourteenth  amendment,  in  the  year  1866. 

The  equivalent  of  the  phrase  "  due  process  of  law."  according 
to  Lord  Coke,  is  found  in  the  words  "  law  of  the  land,"  in  the 

>  See  Taylor  v.  Beckham,  178  U.  S.  548  (1900).  —  Ed. 
2  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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Great  Charter,  in  connection  with  the  writ  of  habeas  corpus,  the 
trial  by  jury,  and  other  guarantees  of  the  rights  of  the  subject 
against  the  oppression  of  the  crown.  In  the  series  of  amendments 
to  the  Constitution  of  the  United  States,  proposed  and  adopted 
immediately  after  the  organization  of  the  government,  which  were 
dictated  by  the  jealousy  of  the  States  as  further  limitations  upon 
the  power  of  the  federal  government,  it  is  found  in  the  fifth,  in 
connection  with  other  guarantees  of  personal  rights  of  the  same 
character.  Among  these  are  protection  against  prosecutions  for 
crimes,  unless  sanctioned  by  a  grand  jury;  against  being  twice 
tried  for  the  same  offense;  against  the  accused  being  compelled, 
in  a  criminal  case,  to  testify  against  himself;  and  against  taking 
private  property  for  public  use  without  just  compensation. 

Most  of  these  provisions,  including  the  one  under  consideration, 
either  in  terms  or  in  substance,  have  been  embodied  in  the  con- 
stitutions of  the  several  States,  and  in  one  shape  or  another  have 
been  the  subject  of  judicial  construction. 

It  must  be  confessed,  however,  that  the  constitutional  meaning 
or  value  of  the  phrase  "  due  process  of  law,"  remains  to-day 
without  that  satisfactory  precision  of  definition  which  judicial 
decisions  have  given  to  nearly  all  the  other  guarantees  of  personal 
rights  found  in  the  constitutions  of  the  several  States  and  of  the 
United  States. 

It  is  easy  to  see  that  when  the  great  barons  of  England  wrung 
from  King  John,  at  the  point  of  the  sword,  the  concession  that 
neither  their  lives  nor  their  property  should  be  disposed  of  by  the 
crown,  except  as  provided  by  the  law  of  the  land,  they  meant  by 
"  law  of  the  land  "  the  ancient  and  customary  laws  of  the  English 
people,  or  laws  enacted  by  the  Parliament  of  which  those  barons 
were  a  controlling  element.  It  was  not  in  their  minds,  therefore, 
to  protect  themselves  against  the  enactment  of  laws  by  the  Parlia- 
ment of  England.  But  when,  in  the  year  of  grace  1866,  there  is 
placed  in  the  Constitution  of  the  United  States  a  declaration  that 
"  no  State  shall  deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law,"  can  a  State  make  anything  due  pro- 
cess of  law  which,  by  its  own  legislation,  it  chooses  to  declare  such  ? 
To  affirm  this  is  to  hold  that  the  prohibition  to  the  States  is  of  no 
avail,  or  has  no  application  where  the  invasion  of  private  rights  is 
effected  under  the  forms  of  State  legislation.  It  seems  to  us  that  a 
statute  which  declares  in  terms,  and  without  more,  that  the  full  and 
exclusive  title  of  a  described  piece  of  land,  which  is  now  in  A., 
shall  be  and  is  hereby  vested  in  B.,  would,  if  effectual,  deprive  A. 
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of  his  property  without  due  process  of  law,  within  the  meaning  of 
the  constitutional  provision. 

A  most  exhaustive  judicial  inquiry  into  tin-  meaning  of  the  words 
"due  process  of  law,"  as  found  in  the  fifth  amendment,  resulted 
in  the  unanimous  decision  of  this  courl .  thai  they  do  not  necessarily 
imply  a  regular  proceeding  in  a  court  of  justice,  or  after  the  manner 
of  Buch  courts.  Murray's  Lessee  et  al.  v.  Hoboken  Land  and 
Improvement  Co.,  18  How.  272.  .  .  . 

It  is  not  a  little  remarkable,  that  while  this  provision  has  been 
in  the  Constitution  of  the  United  States,  as  a  restraint  upon  tin- 
authority  of  the  federal  government,  for  nearly  a  century,  and 
while,  during  all  that  time,  the  manner  in  which  the  powers  of 
that  government  have  been  exercised  has  been  watched  with  jeal- 
ousy, and  subjected  to  the  most  rigid  criticism  in  all  its  branches. 
this  special  limitation  upon  its  powers  has  rarely  been  invoked  in 
the  judicial  forum  or  the  more  enlarged  theatre  of  public  discus- 
sion. But  while  it  has  been  a  part  of  the  Constitution,  as  a  re- 
straint upon  the  power  of  the  States,  only  a  very  few  years,  the 
docket  of  this  court  is  crowded  with  cases  in  which  we  are  asked  to 
hold  that  State  courts  and  State  legislatures  have  deprived  their 
own  citizens  of  life,  liberty,  or  property  without  due  proces 
law.  There  is  here  abundant  evidence  that  there  exists  some 
strange  misconception  of  the  scope  of  this  provision  as  found  in  the 
fourteenth  amendment.  In  fact,  it  would  seem,  from  the  character 
of  many  of  the  cases  before  us,  and  the  arguments  made  in  them, 
that  the  clause  under  consideration  is  looked  upon  as  a  means  of 
bringing  to  the  test  of  the  decision  of  this  court  the  abstract 
opinions  of  every  unsuccessful  litigant  in  a  State  court  of  the  justice 
of  the  decision  against  him,  and  of  the  merits  of  the  legislation  on 
which  such  a  decision  may  be  founded.  If,  therefore,  it  were 
possible  to  define  what  it  is  for  a  State  to  deprive  a  person  of  life, 
liberty,  or  property  without  due  process  of  law,  in  terms  which 
would  cover  every  exercise  of  power  thus  forbidden  to  the  State. 
and  exclude  those  which  are  not,  no  more  useful  construction  could 
be  furnished  by  this  or  any  other  court  to  any  part  of  the  fundamen- 
tal law. 

But,  apart  from  the  imminent  risk  of  a  failure  to  give  any 
definition  which  would  be  at  once  perspicuous,  comprehensive, 
and  satisfactory,  there  is  wisdom,  we  think,  in  the  ascertaining  of 
the  intent  and  application  of  such  an  important  phrase  in  the 
federal  Constitution,  by  the  gradual  process  of  judicial  inclusion 
and  exclusion,  as  the  cases  presented  for  decision  shall  require. 
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with  the  reasoning  on  which  such  decisions  may  be  founded.  This 
court  is,  after  an  experience  of  nearly  a  century,  still  engaged  in 
defining  the  obligation  of  contracts,  the  regulation  of  commerce, 
and  other  powers  conferred  on  the  federal  government,  or  limita- 
tions imposed  upon  the  States. 

As  contributing,  to  some  extent,  to  this  mode  of  determining 
what  class  of  cases  do  not  fall  within  its  provision,  we  lay  down 
the  following  proposition,  as  applicable  to  the  case  before  us :  — 
That  whenever  by  the  laws  of  a  State,  or  by  State  authority,  a 
tax,  assessment,  servitude,  or  other  burden  is  imposed  upon  prop- 
erty for  the  public  use,  whether  it  be  for  the  whole  State  or  of 
some  more  limited  portion  of  the  community,  and  those  laws 
provide  for  a  mode  of  confirming  or  contesting  the  charge  thus 
imposed,  in  the  ordinary  courts  of  justice,  with  such  notice  to  the 
person,  or  such  proceeding  in  regard  to  the  property  as  is  appro- 
priate to  the  nature  of  the  case,  the  judgment  in  such  proceedings 
cannot  be  said  to  deprive  the  owner  of  his  property  without  due 
process  of  law,  however  obnoxious  it  may  be  to  other  objections. 

It  may  violate  some  provision  of  the  State  constitution  against 
unequal  taxation;  but  the  federal  Constitution  imposes  no  re- 
straint on  the  States  in  that  regard.  If  private  property  be  taken 
for  public  uses  without  just  compensation,  it  must  be  remembered 
that,  when  the  fourteenth  amendment  was  adopted,  the  provision 
on  that  subject,  in  immediate  juxtaposition  in  the  fifth  amend- 
ment with  the  one  we  are  construing,  was  left  out,  and  this  was 
taken.  It  may  possibly  violate  some  of  those  principles  of  general 
constitutional  law,  of  which  we  could  take  jurisdiction  if  we  were 
sitting  in  review  of  a  Circuit  Court  of  the  United  States,  as  we  were 
in  Loan  Association  v.  Topeka  (20  Wall.  655).  But  however  this 
may  be,  or  under  whatever  other  clause  of  the  federal  Constitution 
we  may  review  the  case,  it  is  not  possible  to  hold  that  a  party  has, 
without  due  process  of  law,  been  deprived  of  his  property,  when,  as 
regards  the  issues  affecting  it,  he  has,  by  the  laws  of  the  State,  a 
fair  trial  in  a  court  of  justice,  according  to  the  modes  of  proceeding 
applicable  to  such  a  case.  This  was  clearly  stated  by  this  court, 
speaking  by  the  Chief  Justice,  in  Kennard  v.  Morgan  (92  U.  S. 
480),  and,  in  substance,  repeated  at  the  present  term,  in  McMillan 
v.  Anderson  (95  id.  37). 

This  proposition  covers  the  present  case.  Before  the  assess- 
ment could  be  collected,  or  become  effectual,  the  statute  required 
that  the  tableau  of  assessments  should  be  filed  in  the  proper  Dis- 
trict Court  of  the  State;    that  personal  service  of  notice,  with 
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reasonable  time  to  object .  should  I"-  Berved  on  all  owners  who  were 
known  and  within  reach  of  process,  and  due  advertisement  made 
as  to  those  who  were  unknown,  or  could  not  be  found.  This  was 
complied  with;  and  the  party  complaining  here  appeared,  and  had 
a  full  and  fair  bearing  in  the  court  of  the  firsl  instance,  and  after- 
wards in  the  Supreme  Court.     If  this  he  not  due  process  of  law, 

then  the  words  can  have  no  definite  meaning  a-  used  in  the  (  on- 
stitution. 

One  or  two  errors  assigned,  and  not  mentioned  in  the  earlier 
part  of  this  opinion,  deserve  a  word  or  two. 

It  is  said  that  the  plaintiff's  property  had  previously  been 
assessed  for  the  same  purpose,  and  the  assessment  paid.  If  this 
he  meant  to  deny  the  right  of  the  State  to  tax  or  assess  property 
twice  for  the  same  purpose,  we  know  of  no  provision  in  the  federal 
Constitution  which  forbids  this,  or  which  forbids  unequal  taxation 
by  the  States.  If  the  act  under  which  the  former  assessment  was 
made  is  relied  on  as  a  contract  against  further  assessments  for  the 
same  purpose,  we  concur  with  the  Supreme  Court  of  Louisiana  in 
being  unable  to  discover  such  a  contract. 

It  is  also  said  that  part  of  the  property  of  plaintiff  which  was 
assessed  is  not  benefited  by  the  improvement.  This  is  a  matter  of 
detail  with  which  this  court  cannot  interfere,  if  it  were  clearly  so; 
but  it  is  hard  to  fix  a  limit  within  these  two  parishes  where  property 
would  not  be  benefited  by  the  removal  of  the  swamps  and  marshes 
which  are  within  their  bounds. 

And  lastly,  and  most  strongly,  it  is  urged  that  the  court  rendered 
a  personal  judgment  against  the  owner  for  the  amount  of  the  tax, 
while  it  also  made  it  a  charge  upon  the  land.  It  is  urged  with 
force,  —  and  some  highly  respectable  authorities  are  cited  to  sup- 
port the  proposition,  —  that  while  for  such  improvements  as  this  a 
part,  or  even  the  whole,  of  a  man's  property  connected  with  the 
improvement  may  be  taken,  no  personal  liability  can  be  imposed 
on  him  in  regard  to  it.  If  this  wen'  a  proposition  coming  before  us 
sitting  in  a  State  court,  or,  perhaps,  in  a  Circuit  Court  of  the  United 
States,  we  might  be  called  upon  to  decide  it;  but  we  are  unable  to 
see  that  any  of  the  provisions  of  the  federal  Constitution  author- 
izes us  to  reverse  the  judgment  of  a  State  court  on  that  question. 
It  is  not.  one  which  is  involved  in  the  phrase  "  due  process  of  law,'' 
and  none  other  is  called  to  our  attention  in  the  present  case. 

As  there  is  no  error  in  the  judgment  of  the  Supreme  Court  of 
Louisiana,  of  which  this  court  has  cognizance,  it  is 

Affirmed. 
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Bradley,  J.  In  the  conclusion  and  general  tenor  of  the  opinion 
just  read,  I  concur.  But  I  think  it  narrows  the  scope  of  inquiry  as 
to  what  is  due  process  of  law  more  than  it  should  do. 

It  seems  to  me  that  private  property  may  be  taken  by  a  State 
without  due  process  of  law  in  other  ways  than  by  mere  direct 
enactment,  or  the  want  of  a  judicial  proceeding.  If  a  State,  by  its 
laws,  should  authorize  private  property  to  be  taken  for  public  use 
without  compensation  (except  to  prevent  its  falling  into  the  hands 
of  an  enemy,  or  to  prevent  the  spread  of  a  conflagration,  or,  in 
virtue  of  some  other  imminent  necessity,  where  the  property  itself 
is  the  cause  of  the  public  detriment) ,  I  think  it  would  be  depriving 
a  man  of  his  property  without  due  process  of  law.  The  exceptions 
noted  imply  that  the  nature  and  cause  of  the  taking  are  proper  to 
be  considered.  .  .  .  We  are  entitled,  under  the  fourteenth  amend- 
ment, not  only  to  see  that  there  is  some  process  of  law,  but  "  due 
process  of  law,"  provided  by  the  State  law  when  a  citizen  is  de- 
prived of  his  property;  and  that,  in  judging  what  is  "  due  process 
of  law,"  respect  must  be  had  to  the  cause  and  object  of  the  taking, 
whether  under  the  taxing  power,  the  power  of  eminent  domain, 
or  the  power  of  assessment  for  local  improvements,  or  none  of 
these :  and  if  found  to  be  suitable  or  admissible  in  the  special  case, 
it  will  be  adjudged  to  be  "  due  process  of  law  ";  but  if  found  to  be 
arbitrary,  oppressive,  and  unjust,  it  may  be  declared  to  be  not 
"  due  process  of  law."  Such  an  examination  may  be  made  with- 
out interfering  with  that  large  discretion  which  every  legislative 
power  has  of  making  wide  modifications  in  the  forms  of  procedure 
in  each  case,  according  as  the  laws,  habits,  customs,  and  prefer- 
ences of  the  people  of  the  particular  State  may  require. 


MISSOURI   v.    LEWIS. 

Supreme  Court  of  the  United  States.     1880. 

[101  United  States,  22.]  J 

Error  to  the  Supreme  Court  of  Missouri. 

The  State  of  Missouri,  on  the  relation  of  Bowman,  petitioned  the 
Supreme  Court  of  Missouri  for  a  writ  of  mandamus  to  compel  Lewis 
and  others,  judges  of  the  St.  Louis  Court  of  Appeals,  to  grant  an 
application  for  an  appeal  to  the  said  Supreme  Court  from  a  judg- 

1  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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ment  of  the  said  Court  of  Appeals  affirming  a  judgment  whereby 
the  Circuit  Court  of  St.  Louis  County  removed  Bowman  from  the 
practice  of  the  law  by  reason  >f  having  been  found  guilty  by  a  jury 
upon  charges  preferred;  and  the  writ  was  refused  upon  grounds 
explained  in  the  opinion  of  the  Supreme  ( Jourl  of  the  United  81 
J.  S.  Black,  G.  /•'.  Edmunds,  and  D.  Wagner,  for  plaint  iff  in  error; 

and  Henri/  Hitchcock  and  C.  II.  Krum,  COTltra. 

Bradley,  J.,  delivered  the  opinion  of  the  court. 

By  the  constitution  and  laws  of  Missouri  an  appeal  lies  to  the 
Supreme  ( Jourl  of  thai  State  from  any  final  judgmenl  or  decree  of 
any  circuil  court,  except  those  in  the  counties  of  Sainl  diaries 
Lincoln,  Warren,  and  Saint  Louis,  and  the  city  of  Sainl  Louis;  for 
which  counties  and  city  the  constitution  of  1875  establishes  a 
separate  court  of  appeal,  called  the  Saint  Louis  <  Jourl  of  Appeals, 
and  gives  to  said  court  exclusive  jurisdiction  of  all  appeals  from, 
and  writs  of  error  to,  the  circuit  courts  of  those  counties  and  of  said 
city;  and  from  this  court  (the  Saint  Louis  Court  of  Appeals)  an 
appeal  lies  to  the  Supreme  Court  only  in  cases  where  the  amount  in 
dispute,  exclusive  of  costs,  exceeds  the  sum  of  82,500,  and  in  c 
involving  the  construction  of  the  ( institution  of  the  United  States 
or  of  Missouri,  and  in  some  other  cases  of  special  character  which 
are  enumerated.  No  appeal  is  given  to  the  Supreme  Court  in  a 
case  like  the  present  arising  in  the  counties  referred  to,  or  in  the 
city  of  Saint  Louis;  but  a  smiliar  case  arising  in  the  circuil  courts 
of  any  other  county  would  be  appealable  directly  to  the  Supreme 
Court. 

The  plaintiff  in  error  contends  that  this  feature  of  the  judicial 
system  of  Missouri  is  in  conflict  with  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States,  because  it  denies  to 
suitors  in  the  courts  of  Saint  Louis  and  the  counties  named  the 
equal  protection  of  the  laws,  in  that  it  denies  to  them  the  righl  of 
appeal  to  the  Supreme  Court  of  Missouri  in  cases  where  it  gives 
that  right  to  suitors  in  the  courts  of  the  other  counties  of  the  State. 

If  this  position  is  correct,  the  Fourteenth  Amendment  has  a 
much  more  far-reaching  effect  than  has  been  supposed.  It  would 
render  invalid  all  limitations  of  jurisdiction  based  on  the  amount  or 
character  of  the  demand.  A  party  having  a  claim  for  only  five 
dollars  could  with  equal  propriety  complain  that  he  is  deprived  of 
a  right  enjoyed  by  other  citizens,  because  he  cannot  prosecute  it  in 
the  superior  courts;  and  another  might  equally  complain  that  he 
cannot  bring  a  suit  for  real  estate  in  a  justice's  court,  where  the 
expense  is  small  and  the  proceedings  are  expeditious.     There  is  no 
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difference  in  principle  between  such  discriminations  as  these  in  the 
jurisdictions  of  courts  and  that  which  the  plaintiff  in  error  com- 
plains of  in  the  present  case. 

If,  however,  we  take  into  view  the  general  objects  and  purposes 
of  the  Fourteenth  Amendment,  we  shall  find  no  reasonable  ground 
for  giving  it  any  such  application.      These  are  to  extend  United 
States  citizenship  to  all  natives  and  naturalized  persons,  and  to 
prohibit  the  States  from  abridging  their  privileges  or  immunities, 
and  from  depriving  any  person  of  life,  liberty,  or  property  without 
due  process  of  law,  and  from  denying  to  any  person  within  their 
jurisdiction  the  equal  protection  of  the  laws.      It  contemplates 
persons  and  classes  of  persons.      It  has  not  respect  to  local  and 
municipal  regulations  that  do  not  injuriously  affect  or  discriminate 
between  persons  or  classes  of  persons  within  the  places  or  munici- 
palities for  which  such  regulations  are  made.      The  amendment 
could  never  have  been  intended  to  prevent  a  State  from  arranging 
and  parcelling  out  the  jurisdiction  of  its  several  courts  at  its  dis- 
cretion.    No  such  restriction  as  this  could  have  been  in  view,  or 
could  have  been  included,  in  the  prohibition  that  "  no  State  shall 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws."     It  is  the  right  of  every  State  to  establish  such  courts  as 
it  sees  fit,  and  to  prescribe  their  several  jurisdictions  as  to  terri- 
torial extent,  subject-matter,  and  amount,  and  the  finality  and 
effect  of  their  decisions,  provided  it  does  not  encroach  upon  the 
proper  jurisdiction  of  the  United  States,  and  does  not  abridge  the 
privileges  and  immunities  of  citizens  of  the  United  States,  and 
does  not  deprive  any  person  of  his  rights  without  due  process  of 
law,  nor  deny  to  any  person  the  equal  protection  of  the  laws, 
including  the  equal  right  to  resort  to  the  appropriate  courts  for 
redress.     The  last  restriction,  as  to  the  equal  protection  of  the  laws, 
is  not  violated  by  any  diversity  in  the  jurisdiction  of  the  several 
courts  as  to  subject-matter,  amount,  or  finality  of  decision,  if  all 
persons  within  the  territorial  limits  of  their  respective  jurisdictions 
have  an  equal  right,  in  like  cases  and  under  like  circumstances,  to 
resort  to  them  for  redress.     Each  State  has  the  right  to  make 
political  subdivisions  of  its  territory  for  municipal  purposes,  and 
to  regulate  their  local  government.     As  respects  the  administra- 
tion of  justice,  it  may  establish  one  system  of  courts  for  cities  and 
another  for  rural  districts,  one  system  for  one  portion  of  its  terri- 
tory and  another  system  for  another  portion.      Convenience,  if 
not  necessity,  often  requires  this  to  be  done,  and  it  would  seriously 
interfere  with  the  power  of  a  State  to  regulate  its  internal  affairs  to 
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deny  to  it  this  right.  We  think  it  is  not  denied  or  taken  away  by 
anything  in  the  ConstitutioD  of  the  United  States,  including  the 
amendments  thereto. 

We  might  go  still  further,  and  say,  with  undoubted  truth,  that 
there  is  nothing  in  the  Constitution  to  prevent  any  State  from 
adopting  any  system  of  laws  or  judicature  it  sees  fit  for  all  or  any 
pari  of  it-  territory.  If  the  State  of  New  York,  for  example, 
should  see  fit  to  adopt  the  civil  law  and  its  method  of  procedure  for 
New  York  City  and  the  surrounding  counties,  and  the  common 
law  and  its  method  of  procedure  for  the  rest  of  the  State,  there  is 
nothing  in  the  Constitution  of  the  United  States  to  prevent  its 
doing  so.  This  would  not,  of  itself,  within  the  meaning  of  the 
Fourteenth  Amendment,  be  a  denial  to  any  person  of  the  equal 
protection  of  the  laws.     If  every  person  residing  or  being  in  either 

portion  of  the  State  should  be  accorded  the  equal  protect] >fthe 

laws  prevailing  there,  he  could  not  justly  complain  of  a  violation  of 
the  clause  referred  to.  For,  as  before  said,  it  has  respect  to  persons 
and  classes  of  persons.  It  means  that  no  person  or  class  of  persons 
shall  be  denied  the  same  protection  of  the  laws  which  is  enjoyed  by 
other  persons  or  other  classes  in  the  same  place  and  under  like 
circumstances. 

The  Fourteenth  Amendment  does  not  profess  to  secure  to  all 
persons  in  the  United  States  the  benefit  of  the  same  laws  and  the 
same  remedies.  Great  diversities  in  these  respects  may  exist  in 
two  States  separated  only  by  an  imaginary  line.  On  one  side  of 
this  line  there  may  be  a  right  of  trial  by  jury,  and  on  the  other  side 
no  such  right.  Each  State  prescribes  its  own  modes  of  judicial 
proceeding.  If  diversities  of  laws  and  judicial  proceedings  may 
exist  in  the  several  States  without  violating  the  equality  clause  in 
the  Fourteenth  Amendment,  there  is  no  solid  reason  why  there 
may  not  be  such  diversities  in  different  parts  of  the  same  State. 
A  uniformity  which  is  not  essential  as  regards  different  States 
cannot  be  essential  as  regards  different  parts  of  a  State,  provided 
that  in  each  and  all  there  is  no  infraction  of  the  constitutional 
provision.  Diversities  which  are  allowable  in  different  States  are 
allowable  in  different  parts  of  the  same  State.  Where  part  of  a 
State  is  thickly  settled,  and  another  part  has  but  few  inhabitants, 
it  may  be  desirable  to  have  different  systems  of  judicature  for  the 
two  portions,  —  trial  by  jury  in  one,  for  example,  and  not  in  the 
other.  Large  cities  may  require  a  multiplication  of  courts  and  a 
peculiar  arrangement  of  jurisdictions.     It  would  be  an  unfortunate 


586  PROCEDURE. 

restriction  of  the  powers  of  the  State  government  if  it  could  not,  in 
its  discretion,  provide  for  these  various  exigencies. 

If  a  Mexican  State  should  be  acquired  by  treaty  and  added  to  an 
adjoining  State,  or  part  of  a  State,  in  the  United  States,  and  the 
two  should  be  erected  into  a  new  State,  it  cannot  be  doubted  that 
such  new  State  might  allow  the  Mexican  laws  and  judicature  to 
continue  unchanged  in  the  one  portion,  and  the  common  law  and  its 
corresponding  judicature  in  the  other  portion.  Such  an  arrange- 
ment would  not  be  prohibited  by  any  fair  construction  of  the 
Fourteenth  Amendment.  It  would  not  be  based  on  any  respect 
of  persons  or  classes,  but  on  municipal  considerations  alone,  and  a 
regard  to  the  welfare  of  all  classes  within  the  particular  territory 
or  jurisdiction. 

It  is  not  impossible  that  a  distinct  territorial  establishment  and 
jurisdiction  might  be  intended  as,  or  might  have  the  effect  of,  a 
discrimination  against  a  particular  race  or  class,  where  such  race 
or  class  should  happen  to  be  the  principal  occupants  of  the  dis- 
favored district.  Should  such  a  case  ever  arise,  it  will  be  time 
enough  then  to  consider  it.  No  such  case  is  pretended  to  exist  in 
the  present  instance. 

It  is  apparent  from  the  view  we  have  taken  of  the  import  and 
effect  of  the  equality  clause  of  the  Fourteenth  Amendment,  which 
has  been  relied  upon  by  the  plaintiff  in  error  in  this  case,  that  it 
cannot  be  invoked  to  invalidate  that  portion  of  the  judicial  system 
established  by  the  constitution  and  laws  of  Missouri,  which  is  the 
subject  of  complaint.  This  follows  without  any  special  examina- 
tion of  the  particular  adjustment  of  jurisdictions  between  the 
courts  of  Missouri  as  affected  by  its  constitution  and  laws.  Such 
a  special  examination,  however,  if  it  were  our  province  to  make  it, 
would  readily  show  that  there  is  no  foundation  for  the  complaint 
which  has  been  made.  Bowman  has  had  the  benefit  of  the  right  of 
appeal  to  the  full  extent  enjoyed  by  any  member  of  the  profession  in 
other  parts  of  the  State.  In  the  outside  counties  they  have  but 
one  appeal,  —  from  the  Circuit  Court  to  the  Supreme  Court.  In 
Saint  Louis,  he  had  the  benefit  of  an  appeal  from  the  Circuit  Court 
of  Saint  Louis  County  to  the  Saint  Louis  Court  of  Appeals.  This 
is  as  much  as  he  could  ask,  even  if  his  rights  of  appeal  were  to  be 
nicely  measured  by  the  right  enjoyed  in  the  outside  counties.  The 
constitution  of  the  State  has  provided  two  courts  of  appeal  for 
different  portions  of  its  territory,  —  the  Saint  Louis  Court  of  Ap- 
peals for  one  portion,  and  the  Supreme  Court  for  another  portion. 
It  is  not  for  us,  nor  for  any  other  tribunal,  to  say  that  these  courts 
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do  not  afford  equal  securityfor  the  due  administration  of  t h«-  laws 
of  Missouri  within  tlii'ir  respective  jurisdictions.  Where  the 
decisions  of  the  Saint  Louis  Court  of  Appeals  are  final,  they  are 
clothed  with  all  the  majesty  of  the  law  which  Burrounds  those  of 
the  Supreme  Court.  If  in  certain  cases  a  -till  further  appeal  is 
allowed  from  the  one  court  to  the  other,  this  fad  due-  not  derogate 
in  the  least  from  the  credit  and  authority  of  those  decisions  of  the 
former  which  by  the  constitution  and  laws  of  the  State  are  final 
and  conclusive. 

But  this  special  consideration  is  an  accidental  phase  of  the 
particular  case.  The  true  ground  on  which  the  case  rests  is  the 
undoubted  power  of  the  State  to  regulate  the  jurisdiction  of  it- 
own  tribunals  for  the  different  portions  of  its  territory  in  Buch 
manner  as  it  sees  fit,  subject  only  to  the  limitations  before  referred 
to;  and  our  conclusion  is  that  this  power  i-  unaffected  by  the 
constitutional  provision  which  has  been  relied  on  to  invalidate  its 
exercise  in  this  case.  Judgment  affirmed. 


HURTADO   v.  CALIFORNIA. 

Supreme  Court  of  the  United  States.     1884. 

[110  United  Stales,  516.]  ' 

Error  to  the  Supreme  Court  of  California. 

The  Constitution  of  California,  1879,  art.  I,  sect.  8,  provided 
that  "  Offenses  heretofore  required  to  be  prosecuted  by  indict- 
ment shall  be  prosecuted  by  information,  after  examination  and 
commitment  by  a  magistrate,  or  by  indictment,  with  or  without 
such  examination  and  commitment,  as  may  be  prescribed  by  law." 
In  pursuance  of  that  provision  and  of  the  Penal  Code,  sects.  809 
and  872,  the  district  attorney  of  Sacramento  County  filed  an 
information  in  the  Superior  Court  of  the  county  charging  Hurt  ado 
with  murder.  On  arraignment  the  accused  pleaded  not  guilty; 
and  on  trial  the  jury  rendered  a  verdict  of  guilty  of  murder  in  the 
first  degree.  The  "judgment  was  death.  "When  Hurtado  was 
asked  whether  he  had  any  legal  reason  why  the  judgment  should 
not  be  executed,  and  why  an  order  should  not  be  made  fixing  the 
day  for  the  execution  thereof,  he  objected,  through  his  counsel, 

1  The  statement  has  not  been  reprinted.  —  Ed. 
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upon  the  ground  that  the  proceedings  and  the  laws  and  the  State 
constitution  were  in  conflict  with  the  Fifth  and  Fourteenth  Amend- 
ments to  the  Constitution  of  the  United  States.  The  court 
overruled  the  objections,  and  on  appeal  the  Supreme  Court  of 
California  sustained  the  judgment. 

A.  L.  Hart,  for  plaintiff  in  error;  and  J.  T.  Gary,  contra. 

Matthews,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

The  proposition  of  law  we  are  asked  to  affirm  is  that  an  indict- 
ment or  presentment  by  a  grand  jury,  as  known  to  the  common 
law  of  England,  is  essential  to  that  "  due  process  of  law,"  when 
applied  to  prosecutions  for  felonies,  which  is  secured  and  guaran- 
teed by  this  provision  of  the  Constitution  of  the  United  States,  and 
which  accordingly  it  is  forbidden  to  the  States  respectively  to 
dispense  with  in  the  administration  of  criminal  law.  .  .  . 

It  is  maintained  on  behalf  of  the  plaintiff  in  error  that  the  phrase 
"  due  process  of  law  "  is  equivalent  to  "  law  of  the  land,"  as  found 
in  the  29th  chapter  of  Magna  Charta;  that  by  immemorial  usage 
it  has  acquired  a  fixed,  definite,  and  technical  meaning;  that  it 
refers  to  and  includes,  not  only  the  general  principles  of  public 
liberty  and  private  right,  which  lie  at  the  foundation  of  all  free 
government,  but  the  very  institutions  which,  venerable  by  time 
and  custom,  have  been  tried  by  experience  and  found  fit  and 
necessary  for  the  preservation  of  those  principles,  and  which, 
having  been  the  birthright  and  inheritance  of  every  English  subject, 
crossed  the  Atlantic  with  the  colonists  and  were  transplanted  and 
established  in  the  fundamental  laws  of  the  State;  that,  having 
been  originally  introduced  into  the  Constitution  of  the  United 
States  as  a  limitation  upon  the  powers  of  the  government,  brought 
into  being  by  that  instrument,  it  has  now  been  added  as  an  addi- 
tional security  to  the  individual  against  oppression  by  the  States 
themselves;  that  one  of  these  institutions  is  that  of  the  grand  jury, 
an  indictment  or  presentment  by  which  against  the  accused  in 
cases  of  alleged  felonies  is  an  essential  part  of  due  process  of  law,  in 
order  that  he  may  not  be  harassed  or  destroyed  by  prosecutions 
founded  only  upon  private  malice  or  popular  fury. 

This  view  is  certainly  supported  by  the  authority  of  the  great 
name  of  Chief  Justice  Shaw  and  of  the  court  in  which  he  presided, 
which,  in  Jones  v.  Robbins,  8  Gray,  329,  decided  that  the  12th 
article  of  the  Bill  of  Rights  of  Massachusetts,  a  transcript  of 
Magna  Charta  in  this  respect,  made  an  indictment  or  present- 
ment of  a  grand  jury  essential  to  the  validity  of  a  conviction  in 
cases  of  prosecutions  for  felonies.  .  .  . 
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In  beginning  his  commentary  on  this  chapter  of  Magna  Charts, 
2  Inst.  46,  Coke  Bays: 

"  This  chapter  contained  nine  Beveral  branch* 

"  1.  Thai  do  man  In-  taken  or  imprisoned  l>ut  /»r  legem  term,  thai  is, 
by  the  common  law,  Btatute  law,  or  custom  of  England;  for  the  words  per 
legem  terra,  being  towards  the  end  of  this  chapter,  doe  referre  to  all  the 
precedent  matters  in  the  chapter,  etc. 

"  2.  No  man  shall  be  disseised,  etc.,  unless  it  be  by  the  lawful  judgment, 
th.it  is,  yerdid  of  his  equals,  (that  is  of  men  of  his  own  condition,)  or  by 
the  law  of  the  land,  (that  is  to  speak  it  once  for  all.)  by  the  due  course  and 
process  of  law."  .  .  . 

Recurring  to  the  firsl  clause  of  the  chapter,  he  continues: 

'"  1.  Xo  man  shall  be  taken  (that  is)  restrained  of  liberty  by  petition  or 
suggestion  to  the  King  or  to  his  councill,  unless  it  be  by  indictment  or 
presentment  of  good  and  lawful!  men.  where  such  '\rcd<  be  done.  This 
branch  and  divers  other  parts  of  this  act  have  been  notably  explained  by 
divers  acts  of  Parliament,  &c,  quoted  in  the  margent." 

The  reference  is  to  various  acts  during  the  reign  of  Edward  III. 
And  reaching  again  the  word  "  nisi  per  legem  terra,"  he  continue-: 

"  But  by  the  law  of  the  land.  For  the  true  sense  and  exposition  of 
these  words  see  the  statute  of  37  E.  3,  cap.  8,  where  the  words,  by  the  law 
of  the  land,  are  rendered,  without  due  process  of  the  law,  for  there  it  is 
said,  though  it  be  contained  in  the  Great  Charter,  that  no  man  he  taken, 
imprisoned,  or  put  out  of  his  freehold  without  proces  of  the  law,  that  is,  by 
indictment  of  good  and  lawfull  men,  where  such  deeds  be  done  in  due 
manner,  or  by  writ  originall  of  the  common  law.  Without  being  brought 
in  to  answere  but  by  due  proces  of  the  common  law.  Xo  man  be  put  to 
answer  without  presentment  before  justices,  or  thing  of  record,  or  by  due 
proces,  or  by  writ  originall,  according  to  the  old  law  of  the  land.  Wherein 
it  is  to  be  observed  that  this  chapter  is  hut  declaratory  of  the  old  law  of 
England." 

It  is  quite  apparent  from  these  extracts  that  the  interpretation 
usually  put  upon  Lord  Coke's  statement  is  too  large,  because  if  an 
indictment  or  presentment  by  a  grand  jury  is  essential  to  due 
process  of  law  in  all  cases  of  imprisonment  for  crime,  it  applies  not 
only  to  felonies  but  to  misdemeanors  and  petty  offenses,  and  the 
conclusion  would  be  inevitable  that  informations  as  a  substitute 
for  indictments  would  be  illegal  in  all  cases.  .  .  . 

It  is  urged  upon  us,  however,  in  argument,  that  the  claim  made 
in  behalf  of  the  plaintiff  in  error  is  supported  by  the  decision  of 
this  court  in  Murray's  Lessee  v.  Hoboken  Land  and  Improvement 
Co.,  18  How.  272.  .  .  . 


590  PROCEDURE. 

The  point  in  the  case  cited  arose  in  reference  to  a  summary  pro- 
ceeding, questioned  on  that  account,  as  not  due  process  of  law. 
The  answer  was:  however  exceptional  it  may  be,  as  tested  by 
definitions  and  principles  of  ordinary  procedure,  nevertheless,  this, 
in  substance,  has  been  immemorially  the  actual  law  of  the  land, 
and,  therefore,  is  due  process  of  law.  But  to  hold  that  such  a 
characteristic  is  essential  to  due  process  of  law,  would  be  to  deny 
every  quality  of  the  law  but  its  age,  and  to  render  it  incapable  of 
progress  or  improvement.  It  would  be  to  stamp  upon  our  juris- 
prudence the  unchangeableness  attributed  to  the  laws  of  the  Medes 
and  Persians. 

This  would  be  all  the  more  singular  and  surprising,  in  this  quick 
and  active  age,  when  we  consider  that,  owing  to  the  progressive 
development  of  legal  ideas  and  institutions  in  England,  the  words 
of  Magna  Charta  stood  for  very  different  things  at  the  time  of  the 
separation  of  the  American  colonies  from  what  they  represented 
originally.  For  at  first  the  words  nisi  per  legale  judicium  parium 
had  no  reference  to  a  jury;  they  applied  only  to  the  pares  regni,  who 
were  the  constitutional  judges  in  the  Court  of  Exchequer  and 
coram  rege.  Bac.  Abr.  Juries,  7th  Ed.,  Lond.,  note,  Reeves,  H.  L. 
41.  And  as  to  the  grand  jury  itself,  we  learn  of  its  constitution  and 
functions  from  the  Assize  of  Clarendon,  a.d.  1164,  and  that  of 
Northampton,  a.d.  1176,  Stubbs'  Charters,  143,  150.  By  the  latter 
of  these,  which  was  a  republication  of  the  former,  it  was  provided, 
that  "  if  any  one  is  accused  before  the  justices  of  our  Lord  the  King 
of  murder,  or  theft,  or  robbery,  or  of  harbouring  persons  commit- 
ting those  crimes,  or  of  forgery  or  arson,  by  the  oath  of  twelve 
knights  of  the  hundred,  or,  if  there  are  no  knights,  by  the  oath  of 
twelve  free  and  lawful  men,  and  by  the  oath  of  four  men  from  each 
township  of  the  hundred,  let  him  go  to  the  ordeal  of  water,  and,  if 
he  fails,  let  him  lose  one  foot.  And  at  Northampton  it  was  added, 
for  greater  strictness  of  justice  {pro  rigor e  justitice),  that  he  shall 
lose  his  right  hand  at  the  same  time  with  his  foot,  and  abjure  the 
realm  and  exile  himself  from  the  realm  within  forty  days.  And 
if  he  is  acquitted  by  the  ordeal,  let  him  find  pledges  and  remain  in 
the  kingdom,  unless  he  is  accused  of  murder  or  other  base  felony 
by  the  body  of  the  country  and  the  lawful  knights  of  the  country ; 
but  if  he  is  so  accused  as  aforesaid,  although  he  is  acquitted  by  the 
ordeal  of  water,  nevertheless  he  must  leave  the  kingdom  in  forty 
days  and  take  his  chattels  with  him,  subject  to  the  rights  of  his 
lords,  and  he  must  abjure  the  kingdom  at  the  mercy  of  our  Lord 
the  King." 
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"  The  system  tlms  established,"  says  Mr.  Justice  Stephen,  1  Bist. 
( 'I'im.  I.;iw  of  I Ingland,  252,  "  is  simple.  The  body  of  the  country  are  the 
accusers.      Their  accusation  is  practically  equivalent   to  a  conviction, 

BUD j ed    to  the  chance  of  a  1'avoraUe  termination  Of  the  ordeal  by  water. 

If  the  ordeal  fails,  the  accused  person  Loses  hie  fool  and  his  hand.  If  it 
succeeds,  he  is  nevertheless  to  be  banished.  Accusation,  therefore,  was 
equivalent  to  banishment,  at  least." 

When  we  add  to  this  that  the  primitive  grand  jury  heard  no 
witnesses  in  support  of  the  truth  of  the  charges  to  I"-  preferred, 
but  presented  upon  their  own  knowledge,  or  indicted  upon  common 
fame  and  general  suspicion,  we  shall  be  ready  to  acknowledge  thai 
it  is  better  not  to  go  too  far  back  into  antiquity  for  the  bes! 
curities  for  our  "ancient  liberties."  It  is  more  consonant  to  tin- 
true  philosophy  of  our  historical  legal  institutions  to  Bay  that  the 
spirit  of  personal  liberty  and  individual  right,  which  they  embodied, 
was  preserved  and  developed  by  a  progressive  growth  and  wise 
adaptation  to  new  circumstances  and  situations  of  the  forms  and 
processes  found  fit  to  give,  from  time  to  time,  new  expression  and 
greater  effect  to  modern  ideas  of  self-government. 

This  flexibility  and  capacity  for  growth  and  adaptation  is  tin- 
peculiar  boast  and  excellence  of  the  common  law-.  .  .  . 

The  Constitution  of  the  United  States  was  ordained,  it  is  true, 
by  descendants  of  Englishmen,  who  inherited  the  tradition-  of 
English  law  and  history;  but  it  was  made  for  an  undefined  and 
expanding  future,  and  for  a  people  gathered  and  to  be  gathered 
from  many  nations  and  of  many  tongues.  And  while  we  take  jusl 
pride  in  the  principles  and  institutions  of  the  common  law,  we  are 
not  to  forget  that  in  lands  where  other  systems  of  jurisprudence 
prevail,  the  ideas  and  processes  of  civil  justice  are  also  not  un- 
known. Due  process  of  law,  in  spite  of  the  absolutism  of  conti- 
nental governments,  is  not  alien  to  that  code  which  survived  tin- 
Roman  Empire  as  the  foundation  of  modern  civilization  in  Europe, 
and  which  has  given  us  that  fundamental  maxim  of  distributive 
justice  —  suum  caique  tribitere.  There  is  nothing  in  Magna 
Charta,  rightly  construed  as  a  broad  charter  of  public  right  and 
law,  which  ought  to  exclude  the  best  ideas  of  all  systems  and  of 
every  age;  and  as  it  was  the  characteristic  principle  of  the  common 
law  to  draw  its  inspiration  from  every  fountain  of  justice,  we  are 
not  to  assume  that  the  sources  of  its  supply  have  been  exhausted. 
On  the  contrary,  we  should  expect  that  the  new  and  various  experi- 
ences of  our  own  situation  and  system  will  mould  and  shape  it  into 
new  and  not  less  useful  forms. 
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The  concessions  of  Magna  Charta  were  wrung  from  the  King  as 
guaranties  against  the  oppressions  and  usurpations  of  his  preroga- 
tive. It  did  not  enter  into  the  minds  of  the  barons  to  provide 
security  against  their  own  body  or  in  favor  of  the  Commons  by 
limiting  the  power  of  Parliament;  so  that  bills  of  attainder,  ex  post 
facto  laws,  laws  declaring  forfeitures  of  estates,  and  other  arbitrary 
acts  of  legislation  which  occur  so  frequently  in  English  history, 
were  never  regarded  as  inconsistent  with  the  law  of  the  land ;  for 
notwithstanding  what  was  attributed  to  Lord  Coke  in  Bonham's 
Case,  8  Rep.  115,  118a,  the  omnipotence  of  Parliament  over,  the 
common  law  was  absolute,  even  against  common  right  and  reason. 
The  actual  and  practical  security  for  English  liberty  against 
legislative  tyranny  was  the  power  of  a  free  public  opinion  repre- 
sented by  the  Commons. 

In  this  country  written  constitutions  were  deemed  essential  to 
protect  the  rights  and  liberties  of  the  people  against  the  encroach- 
ments of  power  delegated  to  their  governments,  and  the  provisions 
of  Magna  Charta  were  incorporated  into  Bills  of  Rights.  They 
were  limitations  upon  all  the  powers  of  government,  legislative  as 
well  as  executive  and  judicial. 

It  necessarily  happened,  therefore,  that  as  these  broad  and  gen- 
eral maxims  of  liberty  and  justice  held  in  our  system  a  different 
place  and  performed  a  different  function  from  their  position  and 
office  in  English  constitutional  history  and  law,  they  would  receive 
and  justify  a  corresponding  and  more  comprehensive  interpreta- 
tion. Applied  in  England  only  as  guards  against  executive 
usurpation  and  tyranny,  here  they  have  become  bulwarks  also 
against  arbitrary  legislation;  but,  in  that  application,  as  it  would 
be  incongruous  to  measure  and  restrict  them  by  the  ancient  cus- 
tomary English  law,  they  must  be  held  to  guarantee  not  particular 
forms  of  procedure,  but  the  very  substance  of  individual  rights  to 
life,  liberty,  and  property. 

Restraints  that  could  be  fastened  upon  executive  authority 
with  precision  and  detail,  might  prove  obstructive  and  injurious 
when  imposed  on  the  just  and  necessary  discretion  of  legislative 
power;  and,  while  in  every  instance,  laws  that  violated  express 
and  specific  injunctions  and  prohibitions,  might,  without  embar- 
rassment, be  judicially  declared  to  be  void,  yet,  any  general 
principle  or  maxim,  founded  on  the  essential  nature  of  law,  as  a 
just  and  reasonable  expression  of  the  public  will  and  of  govern- 
ment, as  instituted  by  popular  consent  and  for  the  general  good, 
can  only  be  applied  to  cases  coming  clearly  within  the  scope  of  its 
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spirit  and  purpose,  and  not  to  legislative  provisions  merely  estab- 
lishing forms  and  modes  of  attainment.      Such  regulations,  to 

adopt  a  sentence  of  Burke's,  "  may  alter  t  be  mode  and  applicatioo 
but  have  no  power  over  the  substance  of  original  justice."  Trad 
on  the  Popery  Laws,  li  Burke's  Works.  ed.  Little  &  Blown.  323.  .  .  . 
We  are  to  construe  this  phrase  in  the  Fourteenth  Amendment 
by  the  usus  loquendi  of  the  Constitution  itself.  The  same  \ 
are  contained  in  the  Fifth  Amendment.  Thai  article  n 
specific  and  express  provision  for  perpetuating  the  institution  of 
the  grand  jury,  so  far  as  relates  to  prosecutions  for  the  more 
aggravated  crimes  under  the  laws  of  the  United  States.   .   .   . 

According  to  a  recognized  canon  of  interpretation,  especially 
applicable  to  formal  and  solemn  instruments  of  constitutional  law, 
we  are  forbidden  to  assume,  without  char  reason  to  the  contrary, 
that  any  part  of  this  most  important  amendment  is  superfluous. 
The  natural  and  obvious  inference  is,  that  in  the  sense  of  the  ( lon- 
stitution,  "  due  process  of  law  "  was  not  meant  or  intended  to 
include,  ex  vi  termini,  the  institution  and  procedure  of  a  grand  jury 
in  any  case.  The  conclusion  is  equally  irresistible,  that  when  the 
same  phrase  was  employed  in  the  Fourteenth  Amendment  to  re- 
strain the  action  of  the  States,  it  was  used  in  the  same  sense  and 
with  no  greater  extent;  and  that  if  in  the  adoption  of  that  amend- 
ment it  had  been  part  of  its  purpose  to  perpetuate  the  institution 
of  the  grand  jury  in  all  the  States,  it  would  have  embodied,  as  did 
the  Fifth  Amendment,  express  declarations  to  that  effect.  Due 
process  of  law  in  the  latter  refers  to  that  law  of  the  land  which 
derives  its  authority  from  the  legislative  powers  conferred  upon 
Congress  by  the  Constitution  of  the  Unit ed  States,  exercised  within 
the  limits  therein  prescribed,  and  interpreted  according  to  the 
principles  of  the  common  law.  In  the  Fourteenth  Amendment,  by 
parity  of  reason,  it  refers  to  that  law  of  the  land  in  each  State,  which 
derives  its  authority  from  the  inherent  and  reserved  powers  of  the 
State,  exerted  within  the  limits  of  those  fundamental  principles  of 
liberty  and  justice  which  lie  at  the  base  of  all  our  civil  and  political 
institutions,  and  the  greater  security  for  which  resides  in  the  righl 
of  the  people  to  make  their  own  laws,  and  alter  them  at  their 
pleasure.  .  .  . 

But  it  is  not  to  be  supposed  that  these  legislative  powers  are 
absolute  and  despotic,  and  that  the  amendment  prescribing  due 
process  of  law  is  too  vague  and  indefinite  to  operate  as  a  practical 
restraint.  It  is  not  every  act,  legislative  in  form,  that  is  law. 
Law  is  something  more  than  mere  will  exerted  as  an  act  of  power. 
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It  must  be  not  a  special  rule  for  a  particular  person  or  a  particular 
case,  but,  in  the  language  of  Mr.  Webster,  in  his  familiar  definition, 
"  the  general  law,  a  law  which  hears  before  it  condemns,  which 
proceeds  upon  inquiry,  and  renders  judgment  only  after  trial,"  so 
"  that  every  citizen  shall  hold  his  life,  liberty,  property  and 
immunities  under  the  protection  of  the  general  rules  which  govern 
society,"  and  thus  excluding,  as  not  due  process  of  law,  acts  of 
attainder,  bills  of  pains  and  penalties,  acts  of  confiscation,  acts 
reversing  judgments,  and  acts  directly  transferring  one  man's 
estate  to  another,  legislative  judgments  and  decrees,  and  other 
similar  special,  partial  and  arbitrary  exertions  of  power  under  the 
forms  of  legislation.  Arbitrary  power,  enforcing  its  edicts  to  the  in- 
jury of  the  persons  and  property  of  its  subjects,  is  not  law,  whether 
manifested  as  the  decree  of  a  personal  monarch  or  of  an  imper- 
sonal multitude.  And  the  limitations  imposed  by  our  constitu- 
tional law  upon  the  action  of  the  governments,  both  State  and 
national,  are  essential  to  the  preservation  of  public  and  private 
rights,  notwithstanding  the  representative  character  of  our  politi- 
cal institutions.  The  enforcement  of  these  limitations  by  judicial 
process  is  the  device  of  self-governing  communities  to  protect  the 
rights  of  individuals  and  minorities,  as  well  against  the  power  of 
numbers,  as  against  the  violence  of  public  agents  transcending  the 
limits  of  lawful  authority,  even  when  acting  in  the  name  and  wield- 
ing the  force  of  the  government.  .  .  . 

The  constitution  of  Connecticut,  adopted  in  1818  and  in  force 
when  the  Fourteenth  Amendment  took  effect,  requires  an  indict- 
ment or  presentment  of  a  grand  jury  only  in  cases  where  the  pun- 
ishment of  the  crime  charged  is  death  or  imprisonment  for  life,  and 
yet  it  also  declares  that  no  person  shall  "  be  deprived  of  life,  liberty, 
or  property  but  by  due  course  of  law."  It  falls  short,  therefore,  of 
that  measure  of  protection  which  it  is  claimed  is  guaranteed  by 
Magna  Charta  to  the  right  of  personal  liberty.  .  .  . 

We  are  unable  to  say  that  the  substitution  for  a  presentment  or 
indictment  by  a  grand  jury  of  the  proceeding  by  information,  after 
examination  and  commitment  by  a  magistrate,  certifying  to  the 
probable  guilt  of  the  defendant,  with  the  right  on  his  part  to  the 
aid  of  counsel,  and  to  the  cross-examination  of  the  witnesses  pro- 
duced for  the  prosecution,  is  not  due  process  of  law.  It  is,  as  we 
have  seen,  an  ancient  proceeding  at  common  law,  which  might 
include  every  case  of  an  offense  of  less  grade  than  a  felony,  except 
misprision  of  treason;  and  in  every  circumstance  of  its  admin- 
istration, as  authorized  by  the  statute  of  California,  it  carefully 
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considers  and  guards  the  substantial  interest  of  the  prisoner. 
It  is  merely  a  preliminary  proceeding,  and  can  result  in  no  final 
judgment,  except  as  the  consequence  of  a  regular  judicial  trial. 
conducted  precisely  as  in  cases  of  indictments. 

In  reference  to  this  mode  of  proceeding  at  the  common  law,  and 
which  he  says  "  is  as  ancient  as  the  common  law  itself,"  Black- 
stone  adds  (4  Com.  305) : 

'•  And  as  to  those  offenses  in  which  informations  were  allowed  as  well  as 
indictments,  so  long  as  they  were  confined  to  this  high  and  respectable 
jurisdiction,  and  were  carried  on  in  a  legal  and  regular  course  in  His 
Majesty's  Court  of  King's  Bench,  the  subject  bad  no  reason  to  complain. 
The  same  notice  was  given,  the  same  process  was  issued,  the  same  pleas 
were  allowed,  the  same  trial  by  jury  was  had,  the  same  judgmenl  was 
given  by  the  same  judges,  as  if  the  prosecution  had  originally  been  by 
indictment.'' 

For  these  reasons,  finding  no  error  therein,  the  judgment  of  the 
Supreme  Court  of  California  is  Affirmed. 

Harlan,  J.,  dissenting.  .  .  . 
Field,  J.,  did  not  take  part  in  the  decision  of  this  case. 
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COUNTY. 

Supreme  Court  of  the  United  States.     1890. 
[134  United  Stales,  31.] 

Error  to  the  Supreme  Court  of  Iowa. 

The  case  is  stated  in  the  opinion. 

W.  A.  McKenney,  for  plaintiffs  in  error;  and  J.  S.  Struble  and 
others,  contra. 

Miller,  J.,  delivered  the  opinion  of  the  court. 

The  judgment  which  we  are  called  upon  to  review  is  one  affirm- 
ing the  judgment  of  the  District  Court  of  Plymouth  County  in 
that  State.  This  judgment  imposed  a  fine  of  five  hundred  dollars 
and  costs  on  each  of  the  six  plaintiffs  in  error  in  this  case,  and 
imprisonment  in  the  jail  of  Plymouth  County  for  a  period  of  three 
months,  but  they  were  to  be  released  from  confinement  if  the  fine 
imposed  was  paid  within  thirty  days  from  the  date  of  the  judgment. 
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This  sentence  was  pronounced  by  the  court  as  a  punishment  for 
contempt  in  refusing  to  obey  a  writ  of  injunction  issued  by  that 
court,  enjoining  and  restraining  each  of  the  defendants  from  selling, 
or  keeping  for  sale,  any  intoxicating  liquors,  including  ale,  wine  and 
beer,  in  Plymouth  County,  and  the  sentence  was  imposed  upon  a 
hearing  by  the  court,  without  a  jury,  and  upon  evidence  in  the 
form  of  affidavits. 

It  appears  that  on  the  11th  day  of  June,  1885,  separate  petitions 
in  equity  were  filed  in  the  District  Court  of  Plymouth  County 
against  each  of  these  plaintiffs  in  error,  praying  that  they  should  be 
enjoined  from  selling,  or  keeping  for  sale,  intoxicating  liquors, 
including  ale,  wine  and  beer,  in  that  county.  On  the  6th  of  July 
the  court  ordered  the  issue  of  preliminary  injunctions  as  prayed. 
On  the  7th  of  July  the  writs  were  served  on  each  of  the  defendants 
in  each  proceeding  by  the  sheriff  of  Plymouth  County.  On  the 
24th  of  October,  complaints  were  filed,  alleging  that  these  plain- 
tiffs in  error  had  violated  this  injunction  by  selling  intoxicating 
liquors  contrary  to  the  law  and  the  terms  of  the  injunction  served 
on  them,  and  asking  that  they  be  required  to  show  cause  why  they 
should  not  be  punished  for  contempt  of  court.  A  rule  was  granted 
accordingly,  and  the  court,  having  no  personal  knowledge  of  the 
facts  charged,  ordered  that  a  hearing  be  had  at  the  next  term  of  the 
court,  upon  affidavits;  and  on  the  8th  day  of  March,  1886,  it 
being  at  the  regular  term  of  said  District  Court,  separate  trials 
were  had  upon  evidence  in  the  form  of  affidavits,  by  the  court 
without  a  jury,  upon  which  the  plaintiffs  were  found  guilty  of  a 
violation  of  the  writs  of  injunction  issued  in  said  cause,  and  a 
sentence  of  fine  and  imprisonment,  as  already  stated,  entered 
against  them. 

Each  plaintiff  obtained  from  the  Supreme  Court  of  the  State  of 
Iowa,  upon  petition,  a  writ  of  certiorari,  in  which  it  was  alleged 
that  the  District  Court  of  Plymouth  County  had  acted  without 
jurisdiction  and  illegally  in  rendering  this  judgment,  and  by 
agreement  of  counsel,  and  with  the  consent  of  the  Supreme  Court 
of  Iowa,  the  cases  of  the  six  appellants  in  this  court  were  sub- 
mitted together  and  tried  on  one  transcript  of  record.  That 
court  affirmed  the  judgment  of  the  District  Court  of  Plymouth 
County,  and  to  that  judgment  of  affirmance  this  writ  of  error  is 
prosecuted. 

The  errors  assigned  here  are  that  the  Supreme  Court  of  Iowa 
failed  to  give  effect  to  clause  3  of  section  2  of  Article  III  of  the 
Constitution  of  the  United  States,  which  provides  that  the  trial 
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of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury,  and 
also  to  the  provisions  of  Article  VI  of  the  amendments  to  the  <  'in- 
stitution, which  provides  thai  in  all  criminal  prosecutions  tin- 
accused  shall  enjoy  the  right  to  a  speedy  and  public  trial  by  an 
impartial  jury. 

The  second  assignment  is,  that  the  Supreme  <  lourt  of  Iowa  erred 
in  holding  that  plaintiffs  could  be  fined  and  imprisoned  without 
first  being  presented  by  a  grand  jury,  and  could  be  tried  on  ex 
-parte  affidavits,  which  decision,  it  is  said,  is  in  conflict  with  and 
contrary  to  the  provisions  of  both  Ait  ides  V  and  VI  of  the  amend- 
ments to  the  Constitution  of  the  United  States,  the  latter  of  which 
provides  that  in  all  criminal  prosecutions  the  accused  shall  enjoy 
the  right  to  be  confronted  by  the  witnesses  against  him. 

The  fourth  assignment  is,  that  the  Supreme  Court  erred  in  not 
holding  that  section  12  of  chapter  143  of  the  acts  of  the  twentieth 
general  assembly  of  Iowa  is  in  conflict  with  Article  VIII  of  the 
amendments  to  the  Constitution  of  the  United  States,  which  pro- 
vides that  excessive  fines  shall  not  be  imposed,  nor  cruel  and  un- 
usual punishments  inflicted.  These  three  assignments,  as  will  be 
presently  seen,  may  be  disposed  of  together. 

The  third  assignment  is,  that  the  Supreme  Court  of  Iowa  erred 
in  not  holding  that  said  chapter  143  of  the  acts  of  the  twentieth 
general  assembly  of  Iowa,  and  especially  section  12  of  said  chapter, 
is  void,  and  in  conflict  with  section  1  of  Article  XIV  of  the  amend- 
ments to  the  Constitution  of  the  United  States,  in  this,  that  it 
deprives  persons  charged  with  selling  intoxicating  liquors  of  the 
equal  protection  of  the  laws,  and  it  prejudices  the  rights  and  priv- 
ileges of  that  particular  class  of  persons,  and  denies  to  them  the 
right  of  trial  by  jury,  while  in  all  other  prosecutions  the  accused 
must  first  be  presented  by  indictment,  and  then  have  the  benefit 
of  trial  by  a  jury  of  his  peers. 

The  first  three  of  these  assignments  of  error,  as  we  have  stated 
them,  being  the  first  and  second  and  fourth  of  the  assignments  as 
numbered  in  the  brief  of  the  plaintiffs  in  error,  are  disposed  of  at 
once  by  the  principle  often  decided  by  this  court,  that  the  first 
eight  articles  of  the  amendments  to  the  Constitution  have  reference 
to  powers  exercised  by  the  government  of  the  United  States  and 
not  to  those  of  the  States.  Livingston  v.  Moore,  7  Pet.  469;  The 
Justices  v.  Murray,  9  Wall.  274;  Edwards  v.  Elliott,  21  Wall.  532; 
United  States  v.  Cruikshank,  92  U.  S.  542;  Walker  v.  Sauvinet,  92 
U.  S.  90;  Fox  u.  Ohio,  5  How.  410;  Holmes  u.  Jennison,  1  1  Pet. 
540;  Presser  v.  Illinois,  116  U.  S.  252. 
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The  limitation,  therefore,  of  Articles  V  and  VI  and  VIII  of  those 
amendments,  being  intended  exclusively  to  apply  to  the  powers 
exercised  by  the  government  of  the  United  States,  whether  by 
Congress  or  by  the  judiciary,  and  not  as  limitations  upon  the 
powers  of  the  States,  can  have  no  application  to  the  present  case, 
and  the  same  observation  is  more  obviously  true  in  regard  to  clause 
3  of  section  2  of  Article  III  of  the  original  Constitution,  that  the 
trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury. 
This  Article  III  of  the  Constitution  is  intended  to  define  the  judicial 
power  of  the  United  States,  and  it  is  in  regard  to  that  power  that 
the  declaration  is  made  that  the  trial  of  all  crimes,  except  in  cases 
of  impeachment,  shall  be  by  jury.  It  is  impossible  to  examine  the 
accompanying  provisions  of  the  Constitution  without  seeing  very 
clearly  that  this  provision  was  not  intended  to  be  applied  to  trials 
in  the  state  courts. 

This  leaves  us  alone  the  assignment  of  error  that  the  Supreme 
Court  of  Iowa  disregarded  the  provisions  of  section  1  of  Article 
XIV  of  the  amendments  to  the  Constitution  of  the  United 
States.  .  . 

The  first  observation  to  be  made  on  this  subject  is,  that  the 
plaintiffs  in  error  are  seeking  to  reverse  a  judgment  of  the  District 
Court  of  Plymouth  County,  Iowa,  imposing  upon  them  a  fine  and 
imprisonment  for  violating  the  injunction  of  that  court,  which  had 
been  regularly  issued  and  served  upon  them.  Of  the  intentional 
violation  of  this  injunction  by  plaintiffs  we  are  not  permitted  to 
entertain  any  doubt,  and,  if  we  did,  the  record  in  the  case  makes  it 
plain.  Neither  is  it  doubted  that  they  had  a  regular  and  fair  trial, 
after  due  notice,  and  opportunity  to  defend  themselves  in  open 
court  at  a  regular  term  thereof. 

The  contention  of  these  parties  is,  that  they  were  entitled  to  a 
trial  by  jury  on  the  question  as  to  whether  they  were  guilty  or 
not  guilty  of  the  contempt  charged  upon  them,  and  because  they 
did  not  have  this  trial  by  jury  they  say  that  they  were  deprived  of 
their  liberty  without  due  process  of  law  within  the  meaning  of  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United  States. 

If  it  has  ever  been  understood  that  proceedings  according  to  the 
common  law  for  contempt  of  court  have  been  subject  to  the  right 
of  trial  by  jury,  we  have  been  unable  to  find  any  instance  of  it.  It 
has  always  been  one  of  the  attributes  —  one  of  the  powers  neces- 
sarily incident  to  a  court  of  justice  —  that  it  should  have  this  power 
of  vindicating  its  dignity,  of  enforcing  its  orders,  of  protecting 
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itself  from  insult,  without  the  necessity  of  calling  upon  a  jury  to 
assist  it  in  the  exercise  of  this  power. 

In  the  case  in  this  court  of  Ex  parti  Terry,  128  U.  S.  289,  thifi 
doctrine  is  fully  asserted  and  enforced;  quoting  the  language  of  the 
court  in  the  case  of  Anderson  v.  I  hum,  6  W  heal .  204,  l'l'7.  when-  it 
was  said  that  "  courts  of  jusl  ice  arc  universally  acknowledged  to  be 
vested,  l>y  their  very  creation,  with  power  to  impose  silence,  re- 
spect and  decorum  in  their  presence,  and  submission  to  their 
lawful  mandates";  citing  also  with  approbation  the  language  of 
the  Supreme  Judicial  Court  of  Massachusetts  in  <  Jartwright's  <  !ase, 
114  Mass.  230,  238.  .  .  . 

The  still  more  recent  cases  of  Ex  parte  Savin,  131  U.  S.  267,  and 
Ex  parte  Cuddy,  131  U.  S.  280,  assert  very  strongly  the  same 
principle.  .  .  . 

So  far  from  any  statute  on  this  subject  limiting  the  power  of  the 
courts  of  Iowa,  the  act  of  the  legislature  of  that  State,  authorizing 
the  injunction  which  these  parties  are  charged  with  violating, 
expressly  declares  that  for  violating  such  injunction  a  person  doing 
so  shall  be  punished  for  the  contempt  by  a  fine  of  not  less  than  live 
hundred  or  more  than  a  thousand  dollars,  or  by  imprisonment  in 
the  county  jail  not  more  than  six  months,  or  by  both  such  fine  and 
imprisonment,  in  the  discretion  of  the  court.  So  that  the  proceed- 
ing by  which  the  fine  and  imprisonment  imposed  upon  these  parties 
for  contempt  in  violating  the  injunction  of  the  court,  regularly 
issued  in  a  suit  to  which  they  were  parties,  is  due  process  of  law, 
and  always  has  been  due  process  of  law,  and  is  the  process  or  pro- 
ceeding by  which  courts  have  from  time  immemorial  enforced  the 
execution  of  their  orders  and  decrees,  and  cannot  be  said  to  deprive 
the  parties  of  their  liberty  or  property  without  due  process  of  law. 

The  counsel  for  plaintiffs  in  error  seek  to  evade  the  force  of  this 
reasoning  by  the  proposition  that  the  entire  statute  under  which 
this  injunction  was  issued  is  in  the  nature  of  a  criminal  proceeding, 
and  that  the  contempt  of  court  of  which  these  parties  have  been 
found  guilty  is  a  crime  for  the  punishment  of  which  they  have  a 
right  to  trial  by  jury. 

We  cannot  accede  to  this  view  of  the  subject.  Whether  an 
attachment  for  a  contempt  of  court,  and  the  judgment  of  the  court 
punishing  the  party  for  such  contempt,  is  in  itself  essentially  a 
criminal  proceeding  or  not,  we  do  not  find  it  necessary  to  decide. 
We  simply  hold  that,  whatever  its  nature  may  be,  it  is  an  offense 
against  the  court  and  against  the  administration  of  justice,  for 
which  courts  have  always  had  the  right  to  punish  the  party  by 


600  PROCEDURE. 

summary  proceeding  and  without  trial  by  jury;  and  that  in  that 
sense  it  is  due  process  of  law  within  the  meaning  of  the  Fourteenth 
Amendment  of  the  Constitution.  We  do  not  suppose  that  that 
provision  of  the  Constitution  was  ever  intended  to  interfere  with 
or  abolish  the  powers  of  the  courts  in  proceedings  for  contempt, 
whether  this  contempt  occurred  in  the  course  of  a  criminal  pro- 
ceeding or  of  a  civil  suit.  .  .  . 

We  think  it  was  within  the  power  of  the  court  of  Plymouth 
County  to  issue  the  writs  of  injunction  in  these  cases,  and  that  the 
disobedience  to  them  by  the  plaintiffs  in  error  subjected  them  to 
the  proceedings  for  contempt  which  were  had  before  that  court. 

The  judgment  of  the  Supreme  Court  of  Iowa  is 

Affirmed.1 


MAXWELL  v.   DOW. 

Supreme  Court  of  the  United  States.     1900. 

[176  United  States,  581.] 

Error  to  the  Supreme  Court  of  Utah. 

The  statement  of  the  case  is  in  the  opinion  of  the  court. 

J.  W.  N.  Whitecotton,  for  plaintiff  in  error;  and  A.  C.  Bishop  and 
another,  contra. 

Peckham,  J.,  delivered  the  opinion  of  the  court. 

On  the  27th  of  June,  1898,  an  information  was  filed  against  the 
plaintiff  in  error  by  the  prosecuting  attorney  of  the  county,  in  a 
state  court  of  the  State  of  Utah,  charging  him  with  the  crime  of 
robbery  committed  within  the  county  in  May,  1898.  In  Septem- 
ber, 1898,  he  was  tried  before  a  jury  composed  of  but  eight  jurors, 
and  convicted  and  sentenced  to  imprisonment  in  the  state  prison 
for  eighteen  years,  and  since  that  time  has  been  confined  in  prison, 
undergoing  the  sentence  of  the  state  court. 

In  May,  1899,  he  applied  to  the  Supreme  Court  of  the  State  for  a 
writ  of  habeas  corpus,  and  alleged  in  his  sworn  petition  that  he  was 
a  natural-born  citizen  of  the  United  States,  and  that  his  imprison- 
ment was  unlawful,  because  he  was  prosecuted  under  an  infor- 
mation instead  of  by  indictment  by  a  grand  jury,  and  was  tried  by  a 

i  See  Gompers  v.  Bucks  Stove  &  Range  Co.,  221  U.  S.  418,  441-450  (1911). 
—  Ed. 
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jury  composed  of  eight  instead  of  twelve  jurors.  He  specially  set 
up  and  claimed  (1)  that  to  prosecute  him  by  information  abridged 
his  privileges  and  immunities  as  a  citizen  of  the  United  States, 
under  article  5  of  the  amendments  to  the  Constitution  of  the 

United  States,  and  also  violated  Bection  1  of  art  id.-  11  of  those 
amendments;  (2)  thai  a  trial  by  jury  of  only  eighl  persons  abridged 
his  privileges  and  immunities  as  a  citizen  of  the  United  State-. 
under  article  6,  and  also  violated  section  1  of  article  l  1  of  such 
amendments;  (3)  that  a  trial  by  such  a  jury  and  his  subsequenl 
imprisonment  by  reason  of  the  verdict  of  thai  jury  deprived  him 
of  his  liberty  without  due  process  of  law,  in  violation  of  section  1  of 
article  11,  which  provides  that  no  State  shall  deprive  any  person 
of  life,  liberty  or  property,  without  due  process  of  law. 

The  Supreme  Court  of  the  State,  after  a  hearing  of  the  case, 
denied  the  petition  for  a  writ,  and  remanded  the  prisoner  to  the 
custody  of  the  keeper  of  the  state  prison,  to  undergo  the  remainder 
of  his  sentence,  and  he  then  sued  out  a  writ  of  error  and  brought  the 
case  here. 

The  questions  to  be  determined  in  this  court  are,  (1)  as  to  the 
validity,  with  reference  to  the  federal  Constitution,  of  the  pro- 
ceeding against  the  plaintiff  in  error  on  an  information  instead  of 
by  an  indictment  by  a  grand  jury;  and  (2)  the  validity  of  the  trial 
of  the  plaintiff  in  error  by  a  jury  composed  of  eight  instead  of 
twelve  jurors.  .  .  . 

The  objection  that  the  proceeding  by  information  does  not 
amount  to  due  process  of  law  .  .  .  must  be  regarded  as  settled  by 
the  case  of  Hurtado  v.  California,  110  U.  S.  516.  .  .  . 

But  the  plaintiff  in  error  contends  that  the  Hurtado  case  did  not 
decide  the  quest  ion  whether  the  state  law  violated  that  clause  in  the 
Fourteenth  Amendment  which  provides  that  no  State  shall  make 
or  enforce  any  law  which  shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States.  Although  the  opinion  is  mainly 
devoted  to  an  inquiry  whether  the  California  law  was  a  violation 
of  the  "  due  process  clause  "  of  the  above-mentioned  amendment, 
yet  the  matter  in  issue  in  the  case  was  as  to  the  validity  of  the  state 
law,  and  the  court  held  it  valid.  It  was  alleged  by  the  counsel  for 
the  plaintiff  in  error,  before  the  court  which  passed  sentence,  that 
the  proceeding  was  in  conflict  with  the  Fifth  and  the  Fourteenth 
Amendments,  and  those  grounds  were  before  this  court.  The 
Fifth  Amendment  was  referred  to  in  the  opinion  delivered  in  this 
court,  and  it  was  held  not  to  have  been  violated  by  the  state  law. 
although  that  amendment  provides  for  an  indictment  by  a  grand 
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jury.  This  decision  could  not  have  been  arrived  at  if  a  citizen  of 
the  United  States  were  entitled,  by  virtue  of  that  clause  of  the 
Fourteenth  Amendment  relating  to  the  privileges  and  immunities 
of  citizens  of  the  United  States,  to  claim  in  a  state  court  that  he 
could  not  be  prosecuted  for  an  infamous  crime  unless  upon  an 
indictment  by  a  grand  jury.  In  a  federal  court  no  person  can  be 
held  to  answer  for  a  capital  or  otherwise  infamous  crime  unless  by 
indictment  by  a  grand  jury,  with  the  exceptions  stated  in  the  Fifth 
Amendment.  Yet  this  amendment  was  held  in  the  Hurtado  case 
not  to  apply  to  a  prosecution  for  murder  in  a  state  court  pursuant 
to  a  state  law.  The  claim  was  made  in  the  case  (and  referred  to  in 
the  opinion)  that  the  adoption  of  the  Fourteenth  Amendment 
provided  an  additional  security  to  the  individual  against  oppres- 
sion by  the  States  themselves,  and  limited  their  powers  to  the  same 
extent  as  the  amendments  theretofore  adopted  had  limited  the 
powers  of  the  federal  government.  By  holding  that  the  convic- 
tion upon  an  information  was  valid,  the  court  necessarily  held  that 
an  indictment  was  not  necessary;  that  exemption  from  trial  for 
an  infamous  crime,  excepting  under  an  indictment,  was  not  one  of 
those  privileges  or  immunities  of  a  citizen  of  the  United  States 
which  a  State  was  prohibited  from  abridging.  The  whole  case  was 
probably  regarded  as  involved  in  the  question  as  to  due  process  of 
law.  The  particular  objection  founded  upon  the  privileges  and 
immunities  of  citizens  of  the  United  States  is  now  taken  and 
insisted  upon  in  this  case. 

Under  these  circumstances  it  may  not  be  improper  to  inquire 
as  to  the  validity  of  a  conviction  in  a  state  court,  for  an  infamous 
crime,  upon  an  information  filed  by  the  proper  officer  under  the  au- 
thority of  the  constitution  and  laws  of  the  State  wherein  the  crime 
was  committed  and  the  conviction  took  place;  confining  the 
inquiry  to  the  question  of  the  effect  of  the  provision  in  the  Four- 
teenth Amendment  prohibiting  the  States  from  making  or  enforc- 
ing any  law  which  abridges  the  privileges  or  immunities  of  citizens 
of  the  United  States.  .  .  . 

The  inquiry  may  be  pursued  in  connection  with  that  in  regard  to 
the  validity  of  the  provision  in  the  state  constitution  for  a  trial 
before  a  jury  to  be  composed  of  but  eight  jurors  in  criminal  cases 
which  are  not  capital.  One  of  the  objections  to  this  provision  is 
that  its  enforcement  has  abridged  the  privileges  and  immunities  of 
the  plaintiff  in  error  as  a  citizen  of  the  United  States;  the  other 
objection  being  that  a  conviction  thus  obtained  has  resulted  in 
depriving  the  plaintiff  in  error  of  his  liberty  without  due  process  of 
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law.  Postponing  an  inquiry  in  regard  to  this  lasl  objection  until 
we  have  examined  the  other,  we  proceed  to  inquire  what  arc  the 
privileges  and  immunities  of  a  citizen  of  the  United  States  which 
no  State  can  abridge  ?  Do  they  include  the  right  to  be  e*  mp1 
from  trial,  for  an  infamous  crime,  in  a  Btate  court,  and  under  state 
authority  except  upon  presentment  by  a  grand  jury?  And  do 
they  also  include  the  righl  in  all  criminal  prosecutions  in  a  state 
courl  to  be  tried  by  a  jury  composed  of  twelve  jurors  '.'... 

It  would  seem  to  be  quite  plain  that  the  provision  in  the  Utah 
constitution  for  a  jury  of  eight  jurors  in  all  state  criminal  trial-,  for 
other  than  capital  offenses,  violates  the  Sixth  Amendment,  pro- 
vided that  amendment  is  now  to  he  construed  a-  applicable  to 
criminal  prosecutions  of  citizens  of  the  United  Stan-  in  state 
courts. 

It  is  conceded  that  there  are  certain  privileges  or  immunities 
possessed  by  a  citizen  of  the  United  State-,  because  of  his  citizen- 
ship, and  that  they  cannot  he  abridged  by  any  action  of  the  States. 
In  order  to  limit  the  powers  which  it  was  feared  might  hi'  claimed  or 
exercised  by  the  federal  government,  under  the  provisions  of  the 
Constitution  as  it  was  when  adopted,  the  first  ten  amendments 
to  that  instrument  were  proposed  to  the  legislatures  of  the  several 
States  by  the  first  Congress  on  the  25th  of  September,  1789.  They 
were  intended  as  restraints  and  limitations  upon  the  powers  of  the 
general  government,  and  were  not  intended  to  and  did  not  have 
any  effect  upon  the  powers  of  the  respect  ive  States.  This  has  been 
many  times  decided.  .  .  . 

It  is  claimed,  however,  that  since  the  adoption  of  the  Fourteenth 
Amendment  the  effect  of  the  former  amendments  has  been  thereby 
changed  and  greatly  enlarged.  It  is  now  urged  in  substance  that 
all  the  provisions  contained  in  the  first  ten  amendments,  so  far  as 
they  secure  and  recognize  the  fundamental  rights  of  the  individual 
as  against  the  exercise  of  federal  power,  are  by  virtue  of  this 
amendment  to  be  regarded  as  privileges  or  immunities  of  a  citizen 
of  the  United  States,  and,  therefore,  the  States  cannot  provide  for 
any  procedure  in  state  courts  which  could  not  be  followed  in  a 
federal  court  because  of  the  limitations  contained  in  those  amend- 
ments. This  was  also  the  contention  made  upon  the  argument  in 
the  Spies  case,  123  U.  S.  131,  151;  but  in  the  opinion  of  the  court 
therein,  which  was  delivered  by  Mr.  Chief  .Justice  Waite,  the  ques- 
tion was  not  decided  because  it  was  held  that  the  case  did  not 
require  its  decision. 
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In  the  Slaughter-House  Cases,  16  Wall.  36,  the  subject  of  the 
privileges  or  immunities  of  citizens  of  the  United  States,  as  dis- 
tinguished from  those  of  a  particular  State,  was  treated  by  Mr. 
Justice  Miller  in  delivering  the  opinion  of  the  court.  .  .  . 

Although  his  suggestion  that  only  discrimination  by  a  State 
against  the  negroes  as  a  class  or  on  account  of  their  race  was 
covered  by  the  amendment  as  to  the  equal  protection  of  the  laws, 
has  not  been  affirmed  by  the  later  cases,  yet  it  was  but  the  expres- 
sion of  his  belief  as  to  what  would  be  the  decision  of  the  court 
when  a  case  came  before  it  involving  that  point.  The  opinion 
upon  the  matters  actually  involved  and  maintained  by  the  judg- 
ment in  the  case  has  never  been  doubted  or  overruled  by  any 
judgment  of  this  court.  It  remains  one  of  the  leading  cases  upon 
the  subject  of  that  portion  of  the  Fourteenth  Amendment  of  which 
it  treats.  .  .  . 

In  speaking  of  the  meaning  of  the  phrase  "  privileges  and  im- 
munities of  citizens  of  the  several  States,"  under  section  second, 
article  fourth,  of  the  Constitution,  it  was  said  by  the  present  Chief 
Justice,  in  Cole  v.  Cunningham,  133  U.  S.  107,  that  the  intention 
was  "  to  confer  on  the  citizens  of  the  several  States  a  general  citi- 
zenship, and  to  communicate  all  the  privileges  and  immunities 
which  the  citizens  of  the  same  State  would  be  entitled  to  under 
the  like  circumstances,  and  this  includes  the  right  to  institute 
actions." 

And  in  Blake  v.  McClung,  172  U.  S.  239,  248,  various  cases  are 
cited  regarding  the  meaning  of  the  words  "  privileges  and  immuni- 
ties," under  the  fourth  article  of  the  Constitution,  in  not  one  of 
which  is  there  any  mention  made  of  the  right  claimed  in  this  case, 
as  one  of  the  privileges  or  immunities  of  citizens  in  the  several 
States. 

These  cases  show  the  meaning  which  the  courts  have  attached  to 
the  expression,  as  used  in  the  fourth  article  of  the  Constitution,  and 
the  argument  is  not  labored  which  gives  the  same  meaning  to  it 
when  used  in  the  Fourteenth  Amendment.  .  .  . 

In  Walker  v.  Sauvinet,  92  U.  S.  90,  it  was  held  that  a  trial  by 
jury  in  suits  at  common  law  in  the  state  courts  was  not  a  privilege 
or  immunity  belonging  to  a  person  as  a  citizen  of  the  United  States, 
and  protected,  therefore,  by  the  Fourteenth  Amendment.  .  .  . 

This  case  shows  that  the  Fourteenth  Amendment  in  forbidding  a 
State  to  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States,  does  not  include  among  them  the  right  of  trial  by 
jury  in  a  civil  case,  in  a  state  court,  although  the  right  to  such  a 
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trial  in  the  federal  courts  is  specially  secured  to  all  person.-  in  the 
cases  mentioned  in  the  Seventh  Amendment. 

1-  any  one  of  the  right-  secured  to  the  individual  l>y  the  Fifth  or 
by  the  Sixth  Amendment  any  more  a  privilege  or  immunity  of  a 
citizen  of  the  United  States  than  arc  those  secured  by  the  Seventh  ? 

In  none  an-  they  privileges  or  immunities  granted  and  belonging 
to  the  individual  a-  a  citizen  .if  the  United  States,  bul  they  are 
secured  to  all  persons  as  against  the  federal  government,  entirely 
irrespective  of  such  citizenship.  As  the  individual  does  QOl  enjoy 
them  as  a  privilege  of  citizenship  of  the  United  States,  therefore, 
when  the  Fourteenth  Amendment  prohibits  the  abridgment  by  the 
States  of  those  privileges  or  immunities  which  he  enjoys  as  such 
citizen,  it  is  not  correct  or  reasonable  to  say  that  it  covers  and 
extends  to  certain  rights  which  he  does  not  enjoy  by  reason  of  his 
citizenship,  but  simply  because  those  rights  exist  in  favor  of  all 
individuals  as  against  federal  governmental  powers.  The  nature 
or  character  of  the  right  of  trial  by  jury  is  the  same  in  a  criminal 
prosecution  as  in  a  civil  action,  and  in  neither  case  does  it  spring 
from  nor  is  it  founded  upon  the  citizenship  of  the  individual  as  a 
citizen  of  the  United  States,  and  if  not,  then  it  cannot  be  -aid  that 
in  either  case  it  is  a  privilege  or  immunity  which  alone  belongs  to 
him  as  such  citizen.  .  .  . 

In  this  case  the  privilege  or  immunity  claimed  does  not  rest 
upon  the  individual  by  virtue  of  his  national  citizenship,  and  hence 
is  not  protected  by  a  clause  which  simply  prohibits  the  abridgment 
of  the  privileges  or  immunities  of  citizens  of  the  United  States. 
Those  are  not  distinctly  privileges  or  immunities  of  such  citizen- 
ship, where  every  one  has  the  same  as  against  the  federal  govern- 
ment, whether  citizen  or  not. 

The  Fourteenth  Amendment,  it  must  be  remembered,  did  not 
add  to  those  privileges  or  immunities.  The  Sauvinet  case  i>  an 
authority  in  favor  of  the  contention  that  the  amendment  does  not 
preclude  the  States  by  their  constitutions  and  laws  from  altering 
the  rule  as  to  indictment  by  a  grand  jury,  or  as  to  the  number  of 
jurors  necessary  to  compose  a  petit  jury  in  a  criminal  case  not 
capital. 

The  same  reasoning  is  applicable  to  the  case  of  Kennard  v. 
Louisiana,  92  U.  S.  480,  although  that  case  was  decided  with 
special  reference  to  the  "  due  process  of  law  "  clause. 

In  Kemmler's  case,  136  U.  S.  436,  it  was  stated  that  it  wa-  uol 
contended  and  could  not  be  that  the  Eighth  Amendment  to  the 
federal  Constitution  was  intended  to  apply  to  the  States.  .  .  . 
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In  Presser  v.  Illinois,  116  U.  S.  252,  it  was  held  that  the  Second 
Amendment  to  the  Constitution,  in  regard  to  the  right  of  the 
people  to  bear  arms,  is  a  limitation  only  on  the  power  of  Congress 
and  the  National  Government,  and  not  of  the  States.  .  .  . 

In  O'Neil  v.  Vermont,  144  U.  S.  323,  332,  it  was  stated  that  as  a 
general  question  it  has  always  been  ruled  that  the  Eighth  Amend- 
ment to  the  Constitution  of  the  United  States  does  not  apply  to  the 
States. 

In  Thorington  v.  Montgomery,  147  U.  S.  490,  it  was  said  that 
the  Fifth  Amendment  to  the  Constitution  operates  exclusively  in 
restraint  of  federal  power,  and  has  no  application  to  the  States. 

We  have  cited  these  cases  for  the  purpose  of  showing  that  the 
privileges  and  immunities  of  citizens  of  the  United  States  do  not 
necessarily  include  all  the  rights  protected  by  the  first  eight 
amendments  to  the  federal  Constitution  against  the  powers  of 
the  federal  government.  They  were  decided  subsequently  to 
the  adoption  of  the  Fourteenth  Amendment,  and  if  the  particular 
clause  of  that  amendment,  now  under  consideration,  had  the  effect 
claimed  for  it  in  this  case,  it  is  not  too  much  to  say  that  it  would 
have  been  asserted  and  the  principles  applied  in  some  of  them. 

It  has  been  held  that  the  last  clause  of  the  Seventh  Amend- 
ment, which  provides  that  no  fact  tried  by  a  jury  shall  be  other- 
wise reexamined  in  any  court  of  the  United  States,  than  according 
to  the  rules  of  the  common  law,  is  not  confined  to  trials  by  jury  in 
federal  courts,  but  applies  equally  to  a  cause  tried  before  a  jury 
in  a  state  court  and  brought  thence  before  a  federal  court.  The 
Justices?;.  Murray,  9  Wall.  274;  Chicago,  Burlington  &c.  Railroad 
v.  Chicago,  166  U.  S.  226;  Capital  Traction  Company  v.  Hof,  174 
U.  S.  1.  But  these  decisions  only  carry  out  the  idea  that  the 
amendment  is  a  restraint  upon  federal  power,  and  not  upon  the 
power  of  the  State,  inasmuch  as  they  declare  that  the  clause 
restricts  the  right  of  the  federal  courts  to  reexamine  the  facts 
found  by  a  jury  in  a  state  court,  as  well  as  in  a  federal  one.  .  .  . 
The  rights  claimed  by  the  plaintiff  in  error  rest  with  the  state 
governments,  and  are  not  protected  by  the  particular  clause  of  the 
amendment  under  discussion.  What  protection  may  be  afforded 
the  individual  against  state  legislation  or  the  procedure  in  state 
courts  or  tribunals  under  other  clauses  of  the  amendment,  we  do 
not  now  inquire,  as  what  has  been  heretofore  said  is  restricted  to 
the  particular  clause  of  that  amendment  which  is  now  spoken  of, 
the  privileges  or  immunities  of  citizens'of  the  United  States. 
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Counsel  for  plaintiff  in  error  has  cited  from  the  speech  of  one  of 
the  Senators  of  the  United  States,  made  in  the  Senate  when  the 
proposed  Fourteenth  Amendmenl  was  under  consideration  by  that 
body,  wherein  he  Btated  thai  among  the  privileges  and  immunities 
which  the  committee  having  the  amendmenl  in  charge  soughl  to 
protect  againsl  invasion  or  abridgmenl  by  the  Stale-,  were  in- 
cluded those  set  forth  in  the  Grsl  eighl  amendments  to  the  Con- 
stitution, and  counsel  has  argued  that  this  court  should,  therefore, 
give  that  construction  to  the  amendment  which  was  contended  for 
by  the  Senator  in  his  speech. 

What  speeches  were  made  by  other  Senators,  and  by  Represen- 
tatives in  the  House,  upon  this  Bubjed  is  not  Mated  by  counsel, 
nor  does  he  state  what  construction  was  given  to  it,  if  any.  1  >y  other 
members  of  Congress.  It  is  clear  that  what  is  said  in  Congress 
upon  such  an  occasion  may  or  may  not  express  the  views  of  the 
majority  of  those  who  favor  the  adoption  of  the  measure  which 
may  be  before  that  body,  and  the  question  whether  the  proposed 
amendment  itself  expresses  the  meaning  which  those  who  -poke 
in  its  favor  may  have  assumed  that  it  did,  is  one  to  be  determined 
by  the  language  actually  therein  used  and  not  by  the  speeches 
made  regarding  it. 

What  individual  Senators  or  Representatives  may  have  urged  in 
debate,  in  regard  to  the  meaning  to  be  given  to  a  proposed  con- 
stitutional amendment,  or  bill  or  resolution,  does  not  furnish  a 
firm  ground  for  its  proper  construction,  nor  is  it  important  as 
explanatory  of  the  grounds  upon  which  the  members  voted  in 
adopting  it.  United  States  v.  Trans-Missouri  Freight  Association, 
166  U.  S.  290,  318;  Dunlap  v.  United  States,  173  U.  S.  65,  75. 

In  the  case  of  a  constitutional  amendment  it  is  of  less  mate- 
riality than  in  that  of  an  ordinary  bill  or  resolution.  A  con- 
stitutional amendment  must  be  agreed  to,  not  only  by  Senators  and 
Representatives,  but  it  must  be  ratified  by  the  legislatures,  or  by 
conventions,  in  three  fourths  of  the  States  before  such  amend- 
ment can  take  effect.  The  safe  way  is  to  read  its  language  in 
connection  with  the  known  condition  of  affairs  out  of  which  the 
occasion  for  its  adoption  may  have  arisen,  and  then  to  construe  it, 
if  there  be  therein  any  doubtful  expressions,  in  a  way  so  far  as  is 
reasonably  possible,  to  forward  the  known  purpose  or  object  for 
which  the  amendment  was  adopted.  This  rule  could  not,  of  course, 
be  so  used  as  to  limit  the  force  and  effect  of  an  amendmenl  in  a 
manner  which  the  plain  and  unambiguous  language  used  therein 
would  not  justify  or  permit. 
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For  the  reasons  stated,  we  come  to  the  conclusion  that  the  clause 
under  consideration  does  not  affect  the  validity  of  the  Utah  con- 
stitution and  legislation. 

The  remaining  question  is,  whether  in  denying  the  right  of  an 
individual,  in  all  criminal  cases  not  capital,  to  have  a  jury  com- 
posed of  twelve  jurors,  the  State  deprives  him  of  life,  liberty  or 
property,  without  due  process  of  law. 

This  question  is,  as  we  believe,  substantially  answered  by  the 
reasoning  of  the  opinion  in  the  Hurtado  case,  supra.  .  .  . 

Judged  by  the  various  cases  in  this  court  we  think  there  is  no 
error  in  this  record,  and  the  judgment  of  the  Supreme  Court  of 
Utah  must,  therefore,  be  Affirmed. 

Harlan,  J.,  dissenting.  .  .  . 


TWINING   v.   NEW  JERSEY. 

Supreme  Court  or  the  United  States.     1908. 

[211  United  States,  78.] 1 

Error  to  the  Court  of  Errors  and  Appeals  of  New  Jersey. 

Twining  and  another  were  indicted  in  a  New  Jersey  court  of  the 
statutory  misdemeanor  (N.  J.  P.  L.  1899,  450,  461)  of  exhibiting  a 
false  paper  to  a  bank  examiner  with  intent  to  deceive  him  as  to  the 
condition  of  a  trust  company  of  which  they  were  directors.  At 
the  trial  the  defendants  did  not  testify;  and  the  presiding  judge 
said  in  his  charge  to  the  jury:  "  The  fact  that  they  stay  off  the 
stand,  having  heard  testimony  which  might  be  prejudicial  to 
them,  without  availing  themselves  of  the  right  to  go  upon  the 
stand  and  contradict  it,  is  sometimes  a  matter  of  consequence.  .  .  . 
In  this  action,  I  do  not  see  how  that  can  have  much  weight.  ...  I 
leave  that  entirely  to  you."  The  defendants  were  found  guilty, 
and  judgment  on  the  verdict  was  affirmed  successively  by  the  New 
Jersey  Supreme  Court  and  the  Court  of  Errors  and  Appeals,  the 
propriety  of  the  charge,  in  view  of  the  Fourteenth  Amendment, 
having  been  saved  as  a  question  for  each  of  the  courts. 

J.  G.  Johnson  and  others,  for  plaintiffs  in  error;  and  R.  H. 
McCarter,  Attorney  General  of  New  Jersey,  and  others,  contra. 

1  The  statement  has  not  been  reprinted.  —  Ed. 
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Moody,  J.,  .  .  .  delivered  the  opinion  of  the  court. 
In  the  view  we  take  of  the  case  we  do  not  deem  it  necessary  to 
consider  whether,  with  respecl  to  the  federal  question,  there  is  any 
difference  in  the  situation  of  the  two  defendants.  Ii  is  assumed, 
in  respect  of  each,  that  the  jury  were  instructed  thai  they  mighl 
draw  an  unfavorable  inference  againsi  him  from  his  failure  to 
testify,  where  it  was  within  his  power,  in  denial  of  the  evidence 
which  tended  to  incriminate  him.  The  law  of  the  State,  a-  de- 
clared in  the  case  at  bar,  which  accords  with  other  decisions 
(Parker  v.  State,  til  X.  J.  L.  308;  State  v.  W rines,  65  X.  .1.  I..  31  : 
State  v.  Zdanowicz,  G9  N.  J.  L.  619;  State  v.  Banuski,  til  Atl. 
I{e]>.  994),  permitted  such  an  inference  to  he  drawn.  The  judicial 
act  of  the  highest  court  of  the  State,  in  authoritatively  construing 
and  enforcing  its  laws,  is  the  act  of  the  State.  Ex  parU  Virginia, 
100  U.  S.  339;  Scott  v.  McNeal,  154  U.  S.  34;  Chicago,  Burlington 
&  Quincy  Railroad  Company  v.  Chicago,  166  U.  S.  22(1.  The 
general  question,  therefore,  is,  whether  such  a  law  violates  the 
Fourteenth  Amendment,  either  by  abridging  the  privileges  or 
immunities  of  citizens  of  the  United  States,  or  by  depriving  persons 
of  their  life,  liberty  or  property  without  due  process  of  law.  .  .  . 

The  exemption  from  testimonial  compulsion,  that  is,  from  dis- 
closure as  a  witness  of  evidence  against  oneself,  forced  by  any 
form  of  legal  process,  is  universal  in  American  law,  though  there 
may  be  differences  as  to  its  exact  scope  and  limits.  At  the  time 
of  the  formation  of  the  Union  the  principle  that  no  person  could  be 
compelled  to  be  a  witness  against  himself  had  become  embodied 
in  the  common  law  and  distinguished  it  from  all  other  systems  of 
jurisprudence.  It  was  generally  regarded  then,  as  now,  as  a  priv- 
ilege of  great  value,  a  protection  to  the  innocent  though  a  shelter 
to  the  guilty,  and  a  safeguard  against  heedless,  unfounded  or 
tyrannical  prosecutions.  Five  of  the  original  thirteen  Stales 
(North  Carolina,  1776;  Pennsylvania,  1776;  Virginia,  1776; 
Massachusetts,  1780;  New  Hampshire,  1784)  had  then  guarded 
the  principle  from  legislative  or  judicial  change  by  including  it  in 
constitutions  or  bills  of  rights;  Maryland  had  provided  in  her 
constitution  (1776)  that  "  no  man  ought  to  be  compelled  to  give 
evidence  against  himself,  in  a  common  court  of  law,  or  in  any  other 
court,  but  in  such  cases  as  have  been  usually  practised  in  this  State 
or  may  hereafter  be  directed  by  the  legislature  ";  and  in  the  re- 
mainder of  those  States  there  seems  to  be  no  doubt  that  it  was 
recognized  by  the  courts.  The  privilege  was  not  included  in  the 
federal  Constitution  as  originally  adopted,  but  was  placed  in  one 
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of  the  ten  Amendments  which  were  recommended  to  the  States  by 
the  first  Congress,  and  by  them  adopted.  Since  then  all  the 
States  of  the  Union  have,  from  time  to  time,  with  varying  form 
but  uniform  meaning,  included  the  privilege  in  their  constitutions, 
except  the  States  of  New  Jersey  and  Iowa,  and  in  those  States  it 
is  held  to  be  part  of  the  existing  law.  State  v.  Zdanowicz,  supra; 
State  v.  Height,  117  Iowa,  650.  It  is  obvious  from  this  short 
statement  that  it  has  been  supposed  by  the  States  that,  so  far  as 
the  state  courts  are  concerned,  the  privilege  had  its  origin  in  the 
constitutions  and  law  of  the  States,  and  that  persons  appealing  to 
it  must  look  to  the  State  for  their  protection.  Indeed,  since  by  the 
unvarying  decisions  of  this  court  the  first  ten  Amendments  of  the 
federal  Constitution  are  restrictive  only  of  National  action,  there 
was  nowhere  else  to  look  up  to  the  time  of  the  adoption  of  the 
Fourteenth  Amendment,  and  the  State,  at  least  until  then,  might 
give,  modify  or  withhold  the  privilege  at  its  will.  .  .  .  The 
defendants  contend,  in  the  first  place,  that  the  exemption  from  self- 
incrimination  is  one  of  the  privileges  and  immunities  of  citizens 
of  the  United  States  which  the  Fourteenth  Amendment  forbids  the 
States  to  abridge.  It  is  not  argued  that  the  defendants  are  pro- 
tected by  that  part  of  the  Fifth  Amendment  which  provides  that 
"  no  person  .  .  .  shall  be  compelled  in  any  criminal  case  to  be  a 
witness  against  himself,"  for  it  is  recognized  by  counsel  that  by  a 
long  line  of  decisions  the  first  ten  Amendments  are  not  operative 
on  the  States.  Barron  v.  Baltimore,  7  Pet.  243;  Spies  v.  Illinois, 
123  U.  S.  131;  Brown  v.  New  Jersey,  175  U.  S.  172;  Barrington 
v.  Missouri,  205  U.  S.  483.  But  it  is  argued  that  this  privilege 
is  one  of  the  fundamental  rights  of  national  citizenship,  placed 
under  national  protection  by  the  Fourteenth  Amendment,  and 
it  is  specifically  argued  that  the  "  privileges  and  immunities  of 
citizens  of  the  United  States,"  protected  against  state  action  by 
that  Amendment,  include  those  fundamental  personal  rights 
which  were  protected  against  national  action  by  the  first  eight 
Amendments;  that  this  was  the  intention  of  the  framers  of  the 
Fourteenth  Amendment,  and  that  this  part  of  it  would  otherwise 
have  little  or  no  meaning  and  effect.      These  arguments  are  not 

newto  this  court  and  the  answer  to  them  is  found  in  its  decisions 

If  then  it  be  assumed,  without  deciding  the  point,  that  an 
exemption  from  compulsory  self-incrimination  is  what  is  described 
as  a  fundamental  right  belonging  to  all  who  live  under  a  free 
government,  and  incapable  of  impairment  by  legislation  or  judicial 
decision,  it  is,  so  far  as  the  States  are  concerned,  a  fundamental 
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right  inherent  in  state  citizenship,  and  is  a  privilege  or  immunity 
of  that  citizenship  only.  Privileges  and  immunities  of  citizens  of 
the  United  States,  on  the  other  hand,  are  only  Buch  as  arise  out  of 
the  nature  and  essential  character  of  the  national  government,  or 
are  specifically  granted  or  secured  to  all  citizen.-  or  persons  by  the 
Constitution  of  the  United  Stale-.  Slaughter-Hous<  <  ases,  16 
Wall.  36,  79;  In  re  Kemmler,  136  U.  S.  436,  448;  Duncan  v. 
Missouri,  152  U.  S.  377,  382. 

Thus  among  the  rights  and  privileges  of  national  citizenship 
recognized  by  this  court  are  the  righl  to  pass  freely  from  Stale  to 
State,  Crandall  v.  Nevada,  6  Wall.  35;  the  right  to  petition  (  <  a- 
gress  for  a  redress  of  grievances,  United  State-  v.  Cruikshank,  92 
U.S.542;  the  right  to  vote  for  national  officers,  Ex  parte  Yarbrough, 
110  U.  S.  651;  Wiley  i'.  Sinkler,  179  U.  S.  58;  the  right  toenterthe 
public  lands,  United  States  v.  Waddell,  111'  U.  S.  76;  the  right  to 
be  protected  against  violence  while  in  the  lawful  custody  of  a 
United  States  marshal,  Logan  v.  United  States,  144  U.  S.  263; 
and  the  right  to  inform  the  United  States  authorities  of  violation 
of  its  laws,  In  re  Quarles,  158  U.  S.  532.  .  .  .  The  exemption  from 
compulsory  self-incrimination  is  not  a  privilege  or  immunity  of 
national  citizenship  guaranteed  by  this  clause  of  the  Fourteenth 
Amendment  against  abridgment  by  the  States. 

The  defendants,  however,  do  not  stop  here.  They  appeal  to 
another  clause  of  the  Fourteenth  Amendment,  and  insist  that  the 
self-incrimination,  which  they  allege  the  instruction  to  the  jury 
compelled,  was  a  denial  of  due  process  of  law.  This  contention 
requires  separate  consideration,  for  it  is  possible  that  some  of  the 
personal  rights  safeguarded  by  the  first  eight  Amendments  against 
national  action  may  also  be  safeguarded  against  state  action, 
because  a  denial  of  them  would  be  a  denial  of  due  process  of  law. 
Chicago,  Burlington  &  Quincy  Railroad  v.  Chicago,  166  U.  S.  226. 
If  this  is  so,  it  is  not  because  those  rights  are  enumerated  in  the 
first  eight  Amendments,  but  because  they  are  of  such  a  nature  that 
they  are  included  in  the  conception  of  due  process  of  law.  .  .  . 

Nothing  is  more  certain,  in  point  of  historical  fact,  than  that 
the  practice  of  compulsory  self-incrimination  in  the  courts  and 
elsewhere  existed  for  four  hundred  years  after  the  granting  of 
Magna  Carta,  continued  throughout  the  reign  of  ( lharles  I  (though 
then  beginning  to  be  seriously  questioned),  gained  at  least  seine 
foothold  among  the  early  colonists  of  this  country,  and  was  no1 
entirely  omitted  at  trials  in  England  until  the  eighteenth  century. 
Wigmore  on  Evidence,  §  2250  (see  for  the  Colonies,  note  108) ; 
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Hallam's  Constitutional  History  of  England,  ch.  VIII,  2  Widdle- 
ton's  American  ed.  37  (describing  the  criminal  jurisdiction  of  the 
Court  of  Star  Chamber);  Bentham's  Rationale  of  Judicial  Evi- 
dence, book  IX,  ch.  Ill,  §  IV.  .  .  . 

We  think  it  is  manifest,  from  this  review  of  the  origin,  growth, 
extent  and  limits  of  the  exemption  from  compulsory  self-incrim- 
ination in  the  English  law,  that  it  is  not  regarded  as  a  part  of  the 
law  of  the  land  of  Magna  Carta  or  the  due  process  of  law,  which 
has  been  deemed  an  equivalent  expression,  but,  on  the  contrary,  is 
regarded  as  separate  from  and  independent  of  due  process.  It 
came  into  existence  not  as  an  essential  part  of  due  process,  but  as  a 
wise  and  beneficent  rule  of  evidence  developed  in  the  course  of 
judicial  decision.  This  is  a  potent  argument  when  it  is  remem- 
bered that  the  phrase  was  borrowed  from  English  law  and  that  to 
that  law  we  must  look  at  least  for  its  primary  meaning.  .  .  . 

We  prefer  to  rest  our  decision  on  broader  grounds,  and  inquire 
whether  the  exemption  from  self-incrimination  is  of  such  a  nature 
that  it  must  be  included  in  the  conception  of  due  process.  Is  it  a 
fundamental  principle  of  liberty  and  justice  which  inheres  in  the 
very  idea  of  free  government  and  is  the  inalienable  right  of  a  citizen 
of  such  a  government  ?  If  it  is,  and  if  it  is  of  a  nature  that  pertains 
to  process  of  law,  this  court  has  declared  it  to  be  essential  to  due 
process  of  law.  In  approaching  such  a  question  it  must  not  be 
forgotten  that  in  a  free  representative  government  nothing  is  more 
fundamental  than  the  right  of  the  people  through  their  appointed 
servants  to  govern  themselves  in  accordance  with  their  own  will, 
except  so  far  as  they  have  restrained  themselves  by  constitutional 
limits  specifically  established,  and  that  in  our  peculiar  dual  form 
of  government  nothing  is  more  fundamental  than  the  full  power 
of  the  State  to  order  its  own  affairs  and  govern  its  own  people, 
except  so  far  as  the  federal  Constitution  expressly  or  by  fair 
implication  has  withdrawn  that  power.  The  power  of  the  people 
of  the  States  to  make  and  alter  their  laws  at  pleasure  is  the  greatest 
security  for  liberty  and  justice,  this  court  has  said  in  Hurtado  v. 
California,  110  U.S.  516.  We  are  not  invested  with  the  jurisdiction 
to  pass  upon  the  expediency,  wisdom  or  justice  of  the  laws  of  the 
States  as  declared  by  their  courts,  but  only  to  determine  their 
conformity  with  the  federal  Constitution  and  the  paramount 
laws  enacted  pursuant  to  it.  Under  the  guise  of  interpreting  the 
Constitution  we  must  take  care  that  we  do  not  import  into  the 
discussion  our  own  personal  views  of  what  would  be  wise,  just  and 
fitting  rules  of  government  to  be  adopted  by  a  free  people  and 
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confound  them  with  constitutional  limitations.  The  question 
bef ore  us  is  the  meaning  of  a  constitutional  provision  which  forbids 

the  States  to  deny  to  any  person  due  process  of  law.  In  the  d<  - 
cision  of  this  question  we  have  the  authority  to  take  into  account 
only  those  fundamental  rights  which  are  expressed  in  thai  provi- 
sion, not  the  rights  fundamental  in  citizenship,  Btate  or  national, 
for  they  are  secured  otherwise,  but  the  rights  fundamental  in  due 
process,  and  therefore  an  essential  part  of  it.  We  have  to  consider 
whether  the  right  is  so  fundamental  in  due  process  that  a  refusal 
of  the  right  is  a  denial  of  due  process.  One  aid  to  the  solution  of 
the  question  is  to  inquire  how  the  right  was  rated  during  the  time 
when  the  meaning  of  due  process  was  in  a  formative  state  and 
before  it  was  incorporated  in  American  constitutional  law.  Did 
those  who  then  were  formulating  and  insisting  upon  the  right-  of 
the  people  entertain  the  view  that  the  right  was  SO  fundamental 
that  there  could  be  no  due  process  without  it  ?  It  has  already 
appeared  that,  prior  to  the  formation  of  the  American  Constitu- 
tions, in  which  the  exemption  from  compulsory  self-mcrmiination 
was  specifically  secured,  separately,  independently,  and  side  by 
side  with  the  requirement  of  due  process,  the  doctrine  was  formed, 
as  other  doctrines  of  the  law  of  evidence  have  been  formed,  by  the 
course  of  decision  in  the  courts  covering  a  long  period  of  time. 
Searching  further,  we  find  nothing  to  show  that  it  was  then  thought 
to  be  other  than  a  just  and  useful  principle  of  law.  None  of  the 
great  instruments  in  which  we  are  accustomed  to  look  for  the  decla- 
ration of  the  fundamental  rights  made  reference  to  it.  The 
privilege  was  not  dreamed  of  for  hundreds  of  years  after  Magna 
Carta  (1215),  and  could  not  have  been  implied  in  the  "  law  of  the 
land  "  there  secured.  The  Petition  of  Right  (1629),  though  it 
insists  upon  the  right  secured  by  Magna  Carta  to  be  condemned 
only  by  the  law  of  the  land,  and  sets  forth  by  way  of  grievance 
divers  violations  of  it,  is  silent  upon  the  practice  of  compulsory 
self-incrimination,  though  it  was  then  a  matter  of  common  occur- 
rence in  all  the  courts  of  the  realm.  The  Bill  of  Rights  of  the  firsl 
year  of  the  reign  of  William  and  Mary  (1689)  is  likewise  silent, 
though  the  practice  of  questioning  the  prisoner  at  his  trial  had  not 
then  ceased.  .  .  . 

We  pass  by  the  meager  records  of  the  early  colonial  time,  so  fat- 
as  they  have  come  to  our  attention,  as  affording  light  too  uncertain 
for  guidance.  See  Wigmore,  §  2250,  note  108;  2  Herring's  St.  at 
Large,  442  (Va.,  1677);  1  Winthrop's  History  of  New  England, 
47;  Provincial  Act,  4  W.  &  M.  Ancient  Charters,  Massachusetts, 
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214.  Though  it  is  worthy  of  note  that  neither  the  declaration  of 
rights  of  the  Stamp  Act  Congress  (1765)  nor  the  declaration  of 
rights  of  the  Continental  Congress  (1774)  nor  the  ordinance  for 
the  government  of  the  Northwestern  Territory  included  the  priv- 
ilege in  their  enumeration  of  fundamental  rights. 

But  the  history  of  the  incorporation  of  the  privilege  in  an 
amendment  to  the  national  Constitution  is  full  of  significance  in 
this  connection.  .  .  . 

Four  only  of  the  thirteen  original  States  insisted  upon  incor- 
porating the  privilege  in  the  Constitution,  and  they  separately  and 
simultaneously  with  the  requirement  of  due  process  of  law,  and 
.  .  .  three  States  proposing  amendments  were  silent  upon  this 
subject.  It  is  worthy  of  note  that  two  of  these  four  States  did  not 
incorporate  the  privilege  in  their  own  constitutions,  where  it 
would  have  had  a  much  wider  field  of  usefulness,  until  many  years 
after.  New  York  in  1821  and  Rhode  Island  in  1842  (its  first 
constitution).  This  survey  does  not  tend  to  show  that  it  was  then 
in  this  country  the  universal  or  even  general  belief  that  the  privilege 
ranked  among  the  fundamental  and  inalienable  rights  of  man- 
kind; and  what  is  more  important  here,  it  affirmatively  shows 
that  the  privilege  was  not  conceived  to  be  inherent  in  due  process 
of  law,  but  on  the  other  hand  a  right  separate,  independent  and 
outside  of  due  process.  Congress,  in  submitting  the  amendments 
to  the  several  States,  treated  the  two  rights  as  exclusive  of  each 
other.  Such  also  has  been  the  view  of  the  States  in  framing  their 
own  constitutions,  for  in  every  case,  except  in  New  Jersey  and 
Iowa,  where  the  due  process  clause  or  its  equivalent  is  included,  it 
has  been  thought  necessary  to  include  separately  the  privilege 
clause.  Nor  have  we  been  referred  to  any  decision  of  a  state  court 
save  one  (State  v.  Height,  117  Iowa,  650),  where  the  exemption  has 
been  held  to  be  required  by  due  process  of  law.  The  inference  is 
irresistible  that  it  has  been  the  opinion  of  constitution  makers 
that  the  privilege,  if  fundamental  in  any  sense,  is  not  fundamental 
in  due  process  of  law,  nor  an  essential  part  of  it.  .  .  . 

The  decisions  of  this  court,  though  they  are  silent  on  the  precise 
question  before  us,  ought  to  be  searched  to  discover  if  they  present 
any  analogies  which  are  helpful  in  its  decision.  The  essential 
elements  of  due  process  of  law,  already  established  by  them,  are 
singularly  few,  though  of  wide  application  and  deep  significance. 
We  are  not  here  concerned  with  the  effect  of  due  process  in  restrain- 
ing substantive  laws,  as,  for  example,  that  which  forbids  the  taking 
of  private  property  for  public  use  without  compensation.      We 
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need  notice  now  only  those  cases  which  deal  with  the  principles 
which  must  be  observed  in  the  trial  of  criminal  and  civil  ca 
Due  process  requires  thai  the  court  which  assumes  to  determine  the 
rights  of  parties  shall  have  jurisdiction,  Pennoyer  u.  Neff,  95  I  B. 
714,733;  Scott  v.  McNcal,  15-1  I'.  S.  34;  Old  Wayne  Life  Associa- 
tion V.  McDonough,  204  U.  S.  8,  and  thai  there  shall  be  notice  and 
opportunity  for  hearing  given  the  parties,  Bovey  v.  Elliott,  107 
U.  S.  409;  Roller  v.  Holly,  170  U.  S.  398;  and  see  Londoner  v. 
Denver,  210  U.  S.  373.  Subject  to  these  two  fundamental  c<  n- 
ditions,  which  seem  to  be  universally  prescribed  in  all  system*  of 
law  established  by  civilized  countries,  this  court  has  up  to  this 
time  sustained  all  state  laws,  statutory  or  judicially  declared, 
regulating  procedure,  evidence  and  methods  of  trial,  and  held 
them  to  be  consistent  with  due  process  of  law.  Walker  u.  Sauvi- 
net,  92  U.  S.  90;  Re  Converse,  137  U.  S.  024;  Caldwell  v.  Texas, 
137  U.  S.  092;  Leeper  v.  Texas,  139  U.  S.  402;  Hallinger  v.  Davis. 
140  U.  S.  314;  McNultyi-.  California,  149  U.  S.  645;  McKane  v. 
Durston,  153  U.  S.  084;  Iowa  Central  v.  Iowa,  100  U.  S.  389; 
Lowe  v.  Kansas,  103  U.  S.  81;  Allen  v.  Georgia,  100  U.  S.  138; 
Hodgson  v.  Vermont,  108  U.  S.  202;  Brown  v.  New  Jersey,  175 
U.  S.  172;  Bolln  v.  Nebraska,  170  U.  S.  83;  Maxwell  v.  Dow. 
170  U.  S.  581;  Simon  v.  Craft,  182  U.  S.  427;  West  v.  Louisi- 
ana, 194  U.  S.  258;  Marvin  v.  Trout,  199  U.  S.  212;  Rogers  v. 
Peck,  199  U.S.  425;  Howard  v.  Kentucky,  200  U.  S.  104;  Rawlins 
u.  Georgia,  201  U.  S.  038;  Felts  v.  Murphy,  201  U.  S.  123.  .  .  . 

Even  if  the  historical  meaning  of  due  process  of  law  and  the 
decisions  of  this  court  did  not  exclude  the  privilege  from  it,  it 
would  be  going  far  to  rate  it  as  an  immutable  principle  of  justice 
which  is  the  inalienable  possession  of  every  citizen  of  a  free  govern- 
ment. Salutary  as  the  principle  may  seem  to  the  great  majority, 
it  cannot  be  ranked  with  the  right  to  hearing  before  condemnation, 
the  immunity  from  arbitrary  power  not  acting  by  general  laws,  and 
the  inviolability  of  private  property.  The  wisdom  of  the  exemp- 
tion has  never  been  universally  assented  to  since  the  days  of  Ben- 
tham;  many  doubt  it  today,  and  it  is  best  defended  not  as  an 
unchangeable  principle  of  universal  justice  but  as  a  law  proved  by 
experience  to  be  expedient.  See  Wigmore,  §2251.  It  has  no 
place  in  the  jurisprudence  of  civilized  and  free  countries  outside 
the  domain  of  the  common  law,  and  it  is  nowhere  observed  among 
our  own  people  in  the  search  for  truth  outside  the  administration 
of  the  law.  It  should,  must  and  will  be  rigidly  observed  where  it  is 
secured  by  specific  constitutional  safeguards,  but  there  is  nothing 
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in  it  which  gives  it  a  sanctity  above  and  before  constitutions 
themselves.  .  .  . 

We  have  assumed  only  for  the  purpose  of  discussion  that  what 
was  done  in  the  case  at  bar  was  an  infringement  of  the  privilege 
against  self-incrimination.  .  .  .  The  authorities  upon  the  ques- 
tion are  in  conflict.  We  do  not  pass  upon  the  conflict,  because,  for 
the  reasons  given,  we  think  that  the  exemption  from  compulsory 
self-incrimination  in  the  courts  of  the  States  is  not  secured  by  any 
part  of  the  federal  Constitution. 

Judgment  affirmed. 

Harlan,  J.,  dissenting.  .  .  . 
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Section'  III. 
The  Fourteenth  Amendment  and  Race  Discrimination. 

UNITED   STATES  v.   CRUIKSHANK. 
Supreme  Court  of  the  United  States.     1876. 

[92  United  Stales,  542.]  > 

Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Louisiana. 

Williams,  Attorney  General,  and  S.  F.  Phillips,  Solicitor  Gen- 
eral, for  plaintiff  in  error;  and  Reverdy  Johnson  and  others,  contra. 

Waite,  C.  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  here  with  a  certificate  by  the  judges  of  the  Cir- 
cuit Court  for  the  District  of  Louisiana  that  they  were  divided  in 
opinion  upon  a  question  which  occurred  at  the  hearing.  It  pre- 
sents for  our  consideration  an  indictment  containing  sixteen 
counts,  divided  into  two  series  of  eight  counts  each,  based  upon 
sect.  6  of  the  Enforcement  Act  of  May  31,  1870.  That  section  is  as 
follows :  — 

"  That  if  two  or  more  persons  shall  band  or  conspire  together,  or  go  in 
disguise  upon  the  public  highway,  or  upon  the  premises  of  another,  with 
intent  to  violate  any  provision  of  this  act,  or  to  injure,  oppress,  threaten, 
or  intimidate  any  citizen,  with  intent  to  prevent  or  hinder  his  free  exercise 
and  enjoyment  of  any  right  or  privilege  granted  or  secured  to  him  by 
the  Constitution  or  laws  of  the  United  States,  or  because  of  his  having 
exercised  the  same,  such  persons  shall  be  held  guilty  of  felony,  and,  on 
conviction  thereof,  shall  be  fined  or  imprisoned,  or  both,  at  the  discretion 
of  the  court,  —  the  fine  not  to  exceed  $5,000,  and  the  imprisonment  not 
to  exceed  ten  years;  and  shall,  moreover,  be  thereafter  ineligible  to,  and 
disabled  from  holding,  any  office  or  place  of  honor,  profit,  or  trust  created 
by  the  Constitution  or  laws  of  the  United  States."     16  Stat.  141. 

The  question  certified  arose  upon  a  motion  in  arrest  of  judgment 
after  a  verdict  of  guilty  generally  upon  the  whole  sixteen  count-. 
and  is  stated  to  be,  whether  "  the  said  sixteen  counts  of  said  indict- 
ment are  severally  good  and  sufficient  in  law,  and  contain  charges 
of  criminal  matter  indictable  under  the  laws  of  the  United  State-.' 

The  general  charge  in  the  first  eight  counts  is  that  of  "  banding." 
and  in  the  second  eight,  that  of  "  conspiring  "  together  to  injure. 
oppress,  threaten,  and  intimidate  Levi  Nelson  and  Alexander  Till- 
man, citizens  of  the  United  States,  of  African  descent  and  persons 

1  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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of  color,  with  the  intent  thereby  to  hinder  and  prevent  them  in 
their  free  exercise  and  enjoyment  of  rights  and  privileges  "granted 
and  secured  "  to  them  "  in  common  with  all  other  good  citizens 
of  the  United  States  by  the  Constitution  and  laws  of  the  United 

States." 

The  offenses  provided  for  by  the  statute  in  question  do  not  con- 
sist in  the  mere  "banding"  or  " conspiring"  of  two  or  more  persons 
together,  but  in  their  banding  or  conspiring  with  the  intent,  or  for 
any  of  the  purposes,  specified.  To  bring  this  case  under  the  opera- 
tion of  the  statute,  therefore,  it  must  appear  that  the  right,  the 
enjoyment  of  which  the  conspirators  intended  to  hinder  or  prevent, 
was  one  granted  or  secured  by  the  Constitution  or  laws  of  the  United 
States.  If  it  does  not  so  appear,  the  criminal  matter  charged  has 
not  been  made  indictable  by  any  act  of  Congress.  .  .  . 

We  now  proceed  to  an  examination  of  the  indictment,  to  ascer- 
tain whether  the  several  rights,  which  it  is  alleged  the  defendants 
intended  to  interfere  with,  are  such  as  had  been  in  law  and  in  fact 
granted  or  secured  by  the  Constitution  or  laws  of  the  United 
States. 

The  first  and  ninth  counts  state  the  intent  of  the  defendants  to 
have  been  to  hinder  and  prevent  the  citizens  named  in  the  free 
exercise  and  enjoyment  of  their  "  lawful  right  and  privilege  to 
peaceably  assemble  together  with  each  other  and  with  other  citizens 
of  the  United  States  for  a  peaceful  and  lawful  purpose."  The  right 
of  the  people  peaceably  to  assemble  for  lawful  purposes  existed 
long  before  the  adoption  of  the  Constitution  of  the  United  States. 
In  fact,  it  is,  and  always  has  been,  one  of  the  attributes  of  citizen- 
ship under  a  free  government.  ...  It  was  not,  therefore,  a  right 
granted  to  the  people  by  the  Constitution.  The,  government  of 
the  United  States  when  established  found  it  in  existence,  with  the 
obligation  on  the  part  of  the  States  to  afford  it  protection.  .  .  . 

The  first  amendment  to  the  Constitution  prohibits  Congress 
from  abridging  "  the  right  of  the  people  to  assemble  and  to  petition 
the  government  for  a  redress  of  grievances."  This,  like  the  other 
amendments  proposed  and  adopted  at  the  same  time,  was  not 
intended  to  limit  the  powers  of  the  State  governments  in  respect 
to  their  own  citizens,  but  to  operate  upon  the  national  govern- 
ment alone.  .  .  . 

The  particular  amendment  now  under  consideration  assumes  the 
existence  of  the  right  of  the  people  to  assemble  for  lawful  purposes, 
and  protects  it  against  encroachment  by  Congress.  The  right  was 
not  created  by  the  amendment;    neither  was  its  continuance 
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guaranteed,  except  as  against  congressional  interference.  For 
their  protection  in  its  enjoyment,  therefore,  the  people  must  look 
to  the  States.  The  power  for  thai  purpose  was  originally  placed 
there,  and  it  has  never  been  surrendered  to  the  United  States. 

The  right  of  the  people  peaceably  to  assemble  for  the  purpose 
of  petitioning  Congress  for  a  redress  of  grievances,  or  for  anything 
else  connected  with  the  powers  or  the  duties  of  the  national  govern- 
ment, is  an  attribute  of  national  citizenship,  and,  as  Buch,  under 
the  protection  of,  and  guaranteed  by,  the  United  States.  The 
very  idea  of  a  government,  republican  in  form,  implies  a  right  on 
the  part  of  its  citizens  to  meet  peaceably  for  consultation  in  respect 
to  public  affairs  and  to  petition  for  a  redress  of  grievances.  If  it 
had  been  alleged  in  these  counts  that  the  object  of  the  defendants 
was  to  prevent  a  meeting  for  such  a  purpose,  the  case  would  have 
been  within  the  statute,  and  within  the  scope  of  the  sovereignty  of 
the  United  States.  Such,  however,  is  not  the  case.  The  offense, 
as  stated  in  the  indictment,  will  be  made  out,  if  it  be  shown  that 
the  object  of  the  conspiracy  was  to  prevent  a  meeting  for  any  law- 
ful purpose  whatever. 

The  second  and  tenth  counts  are  equally  defective.  The  right 
there  specified  is  that  of  "  bearing  arms  for  a  lawful  purpose." 
This  is  not  a  right  granted  by  the  Constitution.  Neither  is  it  in 
any  manner  dependent  upon  that  instrument  for  its  existence. 
The  second  amendment  declares  that  it  shall  not  be  infringed; 
but  this,  as  has  been  seen,  means  no  more  than  that  it  shall  not  be 
infringed  by  Congress.  .  .  . 

The  third  and  eleventh  counts  are  even  more  objectionable. 
They  charge  the  intent  to  have  been  to  deprive  the  citizens  named, 
they  being  in  Louisiana,  "  of  their  respective  several  lives  and 
liberty  of  person  without  due  process  of  law."  This  is  nothing  else 
than  alleging  a  conspiracy  to  falsely  imprison  or  murder  citizens 
of  the  United  States,  being  within  the  territorial  jurisdiction  of  the 
State  of  Louisiana.  The  rights  of  life  and  personal  liberty  are 
natural  rights  of  man.  "  To  secure  these  rights,"  says  the  Declara- 
tion of  Independence,  "governments  are  instituted  among  men, 
deriving  their  just  powers  from  the  consent  of  the  governed."  The 
very  highest  duty  of  the  States,  when  they  entered  into  the  Union 
under  the  Constitution,  was  to  protect  all  persons  within  their 
boundaries  in  the  enjoyment  of  these  "  unalienable  rights  with 
which  they  were  endowed  by  their  Creator."  Sovereignty,  for  this 
purpose,  rests  alone  with  the  States.  It  is  no  more  the  duty  or 
within  the  power  of  the  United  States  to  punish  for  a  conspiracy 
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to  falsely  imprison  or  murder  within  a  State,  than  it  would  be  to 
punish  for  false  imprisonment  or  murder  itself. 

The  fourteenth  amendment  prohibits  a  State  from  depriving  any 
person  of  life,  liberty,  or  property,  without  due  process  of  law;  but 
this  adds  nothing  to  the  rights  of  one  citizen  as  against  another. 
It  simply  furnishes  an  additional  guaranty  against  any  encroach- 
ment by  the  States  upon  the  fundamental  rights  which  belong  to 
every  citizen  as  a  member  of  society.  .  .  . 

The  fourth  and  twelfth  counts  charge  the  intent  to  have  been  to 
prevent  and  hinder  the  citizens  named,  who  were  of  African  de- 
scent and  persons  of  color,  in  "  the  free  exercise  and  enjoyment  of 
their  several  right  and  privilege  to  the  full  and  equal  benefit  of  all 
laws  and  proceedings,  then  and  there,  before  that  time,  enacted  or 
ordained  by  the  said  State  of  Louisiana  and  by  the  United  States; 
and  then  and  there,  at  that  time,  being  in  force  in  the  said  State 
and  District  of  Louisiana  aforesaid,  for  the  security  of  their  respec- 
tive persons  and  property,  then  and  there,  at  that  time  enjoyed  at 
and  within  said  State  and  District  of  Louisiana  by  white  persons, 
being  citizens  of  said  State  of  Louisiana  and  the  United  States,  for 
the  protection  of  the  persons  and  property  of  said  white  citizens." 
There  is  no  allegation  that  this  was  done  because  of  the  race  or 
color  of  the  persons  conspired  against.  When  stripped  of  its  ver- 
biage, the  case  as  presented  amounts  to  nothing  more  than  that  the 
defendants  conspired  to  prevent  certain  citizens  of  the  United 
States,  being  within  the  State  of  Louisiana,  from  enjoying  the  equal 
protection  of  the  laws  of  the  State  and  of  the  United  States. 

The  fourteenth  amendment  prohibits  a  State  from  denying  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the  laws; 
but  this  provision  does  not,  any  more  than  the  one  which  precedes 
it,  and  which  we  have  just  considered,  add  anything  to  the  rights 
which  one  citizen  has  under  the  Constitution  against  another. 
The  equality  of  the  rights  of  citizens  is  a  principle  of  republicanism. 
Every  republican  government  is  in  duty  bound  to  protect  all  its 
citizens  in  the  enjoyment  of  this  principle,  if  within  its  power. 
That  duty  was  originally  assumed  by  the  States;  and  it  still 
remains  there.  The  only  obligation  resting  upon  the  United 
States  is  to  see  that  the  States  do  not  deny  the  right.  This  the 
amendment  guarantees,  but  no  more.  The  power  of  the  national 
government  is  limited  to  the  enforcement  of  this  guaranty.  .  .  . 

The  sixth  and  fourteenth  counts  state  the  intent  of  the  defend- 
ants to  have  been  to  hinder  and  prevent  the  citizens  named,  being 
of  African  descent,  and  colored,  "  in  the  free  exercise  and  enjoy- 
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ment  of  their  several  and  respective  right  and  privilege  to  vote  at 
any  election  to  be  thereafter  by  law  had  and  held  by  the  people 
in  and  of  the  said  State  of  Louisiana,  or  by  the  people  of  and  in  the 
parish  of  Granl  aforesaid."  In  Minor  v.  Bappersett,  21  Wall.  178, 
we  decided  thai  the  Constitution  of  the  United  States  has  not 
conferred  the  right  of  suffrage  upon  any  our,  and  thai  tin  United 
States  have  no  voters  of  their  own  creation  in  the  States. 
In  United  States  v.  Reese  d  al,  92  U.  S.  214,  we  hold  thai  the  fif- 
teenth amendment  has  invested  the  citizens  of  the  United  States 
with  a  new  constitutional  right,  which  is,  exemption  from  dis- 
crimination in  the  exercise  of  the  elective  franchise  on  account 
of  race,  color,  or  previous  condition  of  servitude.  From  this  it 
appears  that  the  right  of  suffrage  is  not  a  necessary  attribute  of 
national  citizenship;  but  that  exemption  from  discrimination  in 
the  exercise  of  that  right  on  account  of  race,  &c,  is.  The  right  to 
vote  in  the  States  comes  from  the  States;  but  the  exemption  from 
the  prohibited  discrimination  comes  from  the  United  States.  The 
first  has  not  been  granted  or  secured  by  the  Constitution  of  the 
United  States;  but  the  last  has  been. 

Inasmuch,  therefore,  as  it  does  not  appear  in  these  counts  that 
the  intent  of  the  defendants  was  to  prevent  these  parties  from 
exercising  their  right  to  vote  on  account  of  their  race,  &c,  it  does 
not  appear  that  it  was  their  intent  to  interfere  with  any  right 
granted  or  secured  by  the  Constitution  or  laws  of  the  United  Stale-. 
We  may  suspect  that  race  was  the  cause  of  the  hostility;  but  it  is 
not  so  averred.  This  is  material  to  a  description  of  the  substance 
of  the  offense,  and  cannot  be  supplied  by  implication.  Every- 
thing essential  must  be  charged  positively,  and  not  inferentially. 
The  defect  here  is  not  in  form,  but  in  substance. 

The  seventh  and  fifteenth  counts  are  no  better  than  the  sixth  and 
fourteenth.  The  intent  here  charged  is  to  put  the  parties  named  in 
great  fear  of  bodily  harm,  and  to  injure  and  oppress  them,  because, 
being  and  having  been  in  all  things  qualified,  they  had  voted  "  at 
an  election  before  that  time  had  and  held  according  to  law  by  the 
people  of  the  said  State  of  Louisiana,  in  said  State,  to  wit.  on  the 
fourth  day  of  November,  a.d.  1872,  and  at  divers  other  elections  by 
the  people  of  the  State,  also  before  that  time  had  and  held  accord- 
ing to  law."  There  is  nothing  to  show  that  the  elections  voted  at 
were  any  other  than  State  elections,  or  that  the  conspiracy  was 
formed  on  account  of  the  race  of  the  parties  against  whom  the 
conspirators  were  to  act.  The  charge  as  made  is  really  of  nothing 
more  than  a  conspiracy  to  commit  a  breach  of  the  peace  within  a 
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State.  Certainly  it  will  not  be  claimed  that  the  United  States 
have  the  power  or  are  required  to  do  mere  police  duty  in  the  States. 
If  a  State  cannot  protect  itself  against  domestic  violence,  the 
United  States  may,  upon  the  call  of  the  executive,  when  the  legisla- 
ture cannot  be  convened,  lend  their  assistance  for  that  purpose. 
This  is  a  guaranty  of  the  Constitution  (art.  4,  sect.  4);  but  it 
applies  to  no  case  like  this. 

We  are,  therefore,  of  the  opinion  that  the  first,  second,  third, 
fourth,  sixth,  seventh,  ninth,  tenth,  eleventh,  twelfth,  fourteenth, 
and  fifteenth  counts  do  not  contain  charges  of  a  criminal  nature 
made  indictable  under  the  laws  of  the  United  States,  and  that  con- 
sequently they  are  not  good  and  sufficient  in  law.  They  do  not 
show  that  it  was  the  intent  of  the  defendants,  by  their  conspiracy, 
to  hinder  or  prevent  the  enjoyment  of  any  right  granted  or  secured 
by  the  Constitution. 

We  come  now  to  consider  the  fifth  and  thirteenth  and  the  eighth 
and  sixteenth  counts,  which  may  be  brought  together  for  that  pur- 
pose. .  .  . 

According  to  the  view  we  take  of  these  counts,  the  question  is  not 
whether  it  is  enough,  in  general,  to  describe  a  statutory  offense  in 
the  language  of  the  statute,  but  whether  the  offense  has  here  been 
described  at  all.  .  .  .  These  counts  in  the  indictment  charge,  in 
substance,  that  the  intent  in  this  case  was  to  hinder  and  prevent 
these  citizens  in  the  free  exercise  and  enjoyment  of  "  every,  each, 
all,  and  singular  "  the  rights  granted  them  by  the  Constitution, 
&c.  There  is  no  specification  of  any  particular  right.  The 
language  is  broad  enough  to  cover  all. 

In  criminal  cases,  prosecuted  under  the  laws  of  the  United 
States,  the  accused  has  the  constitutional  right  "  to  be  informed 
of  the  nature  and  cause  of  the  accusation."  Amend.  VI.  In 
United  States  v.  Mills,  7  Pet.  142,  this  was  construed  to  mean, 
that  the  indictment  must  set  forth  the  offense  "  with  clearness  and 
all  necessary  certainty,  to  apprise  the  accused  of  the  crime  with 
which  he  stands  charged  ";  and  in  United  States  v.  Cook,  17  Wall. 
174,  that  "  every  ingredient  of  which  the  offense  is  composed 
must  be  accurately  and  clearly  alleged."  .  .  . 

These  counts  are  too  vague  and  general.  They  lack  the  cer- 
tainty and  precision  required  by  the  established  rules  of  criminal 
pleading.  It  follows  that  they  are  not  good  and  sufficient  in  law. 
They  are  so  defective  that  no  judgment  of  conviction  should  be 
pronounced  upon  them. 
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The  order  of  the  Circuit  Court  arresting  the  judgment  upon  the 
verdict  is,  therefore,  affirmed;  and  the  cause  remanded,  with  instruc- 
tions to  discharge  the  defendants. 

Clifford,  J.,  dissenting. 

I  concur  that  the  judgmenl  in  this  case  should  be  arrested,  bul 
for  reasons  quite  different  from  those  given  by  the  court.  .  .  . 


STRAUDER  v.   WEST   VIRGINIA. 

Supreme  Court  of  the  United  States.     1880. 

[100  United  Stales,  303.] 

Error  to  the  Supreme  Court  of  Appeals  of  West  Virginia. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  Devens  and  G.  0.  Davenport,  for  plaintiff  in  error;  and  R. 
White,  Attorney  General  of  West  Virginia,  and  J.  W.  Green, 
contra. 

Strong,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error,  a  colored  man,  was  indicted  for  murder  in 
the  Circuit  Court  of  Ohio  County,  in  West  Virginia,  on  the  20th  of 
October,  1874,  and  upon  trial  was  convicted  and  sentenced.  The 
record  was  then  removed  to  the  Supreme  Court  of  the  State,  and 
there  the  judgment  of  the  Circuit  Court  was  affirmed.  The  preseni 
case  is  a  writ  of  error  to  that  court,  and  it  is  now,  in  substance, 
averred  that  at  the  trial  in  the  State  court  the  defendant  (now 
plaintiff  in  error)  was  denied  rights  to  which  he  was  entitled  under 
the  Constitution  and  laws  of  the  United  States. 

In  the  Circuit  Court  of  the  State,  before  the  trial  of  the  indict- 
ment was  commenced,  the  defendant  presented  his  petition, 
verified  by  his  oath,  praying  for  a  removal  of  the  cause  into  the 
Circuit  Court  of  the  United  States,  assigning,  as  ground  for  the 
removal,  that  "  by  virtue  of  the  laws  of  the  State  of  West  Virginia 
no  colored  man  was  eligible  to  be  a  member  of  the  grand  jury  or  to 
serve  on  a  petit  jury  in  the  State;  that  white  men  are  so  eligible, 
and  that  by  reason  of  his  being  a  colored  man  and  having  been  a 
slave,  he  had  reason  to  believe,  and  did  believe,  he  could  not  have 
the  full  and  equal  benefit  of  all  laws  and  proceedings  in  the  State  of 
West  Virginia  for  the  security  of  his  person  as  is  enjoyed  by  white 
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citizens,  and  that  he  had  less  chance  of  enforcing  in  the  courts  of 
the  State  his  rights  on  the  prosecution,  as  a  citizen  of  the  United 
States,  and  that  the  probabilities  of  a  denial  of  them  to  him  as 
such  citizen  on  every  trial  which  might  take  place  on  the  indict- 
ment in  the  courts  of  the  State  were  much  more  enhanced  than  if 
he  was  a  white  man."  This  petition  was  denied  by  the  State 
court,  and  the  cause  was  forced  to  trial. 

Motions  to  quash  the  venire,  "  because  the  law  under  which  it 
was  issued  was  unconstitutional,  null,  and  void,"  and  successive 
motions  to  challenge  the  array  of  the  panel,  for  a  new  trial,  and  in 
arrest  of  judgment  were  then  made,  all  of  which  were  overruled 
and  made  by  exceptions  parts  of  the  record. 

The  law  of  the  State  to  which  reference  was  made  in  the  petition 
for  removal  and  in  the  several  motions  was  enacted  on  the  12th  of 
March,  1873  (Acts  of  1872-73,  p.  102),  and  it  is  as  follows:  "  All 
white  male  persons  who  are  twenty-one  years  of  age  and  who  are 
citizens  of  this  State  shall  be  liable  to  serve  as  jurors,  except  as 
herein  provided."     The  persons  excepted  are  State  officials. 

In  this  court,  several  errors  have  been  assigned,  and  the  control- 
ling questions  underlying  them  all  are,  first,  whether,  by  the 
Constitution  and  laws  of  the  United  States,  every  citizen  of  the 
United  States  has  a  right  to  a  trial  of  an  indictment  against  him  by 
a  jury  selected  and  impanelled  without  discrimination  against  his 
race  or  color,  because  of  race  or  color;  and,  second,  if  he  has  such  a 
right,  and  is  denied  its  enjoyment  by  the  State  in  which  he  is  in- 
dicted, may  he  cause  the  case  to  be  removed  into  the  Circuit 
Court  of  the  United  States  ? 

It  is  to  be  observed  that  the  first  of  these  questions  is  not 
whether  a  colored  man,  when  an  indictment  has  been  preferred 
against  him,  has  a  right  to  a  grand  or  a  petit  jury  composed  in 
whole  or  in  part  of  persons  of  his  own  race  or  color,  but  it  is 
whether,  in  the  composition  or  selection  of  jurors  by  whom  he  is 
to  be  indicted  or  tried,  all  persons  of  his  race  or  color  may  be 
excluded  by  law,  solely  because  of  their  race  or  color,  so  that  by 
no  possibility  can  any  colored  man  sit  upon  the  jury. 

The  questions  are  important,  for  they  demand  a  construction 
of  the  recent  amendments  of  the  Constitution.  If  the  defendant 
has  a  right  to  have  a  jury  selected  for  the  trial  of  his  case  without 
discrimination  against  all  persons  of  his  race  or  color,  because  of 
their  race  or  color,  the  right,  if  not  created,  is  protected  by  those 
amendments,  and  the  legislation  of  Congress  under  them.  The 
Fourteenth  Amendment  ordains  that  "  all  persons  born  or  natu- 
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ralized  in  the  United  States  and  subjed  to  the  jurisdictioii  thereof 
are  citizens  of  the  United  States  and  of  the  State  wherein  they 
reside.  No  State  shall  make  or  enforce  any  laws  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United 

States,  nor  shall  any  State  deprive  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  he. 

This  is  one  of  a  series  of  constitutional  provisions  having  a 
common  purpose;  namely,  securing  to  a  race  recently  emancipated, 
a  race  that  through  many  generations  had  been  held  in  slavery,  all 
the  civil  rights  that  the  superior  race  enjoy.  The  true  spirit  and 
meaning  of  the  amendments,  as  we  said  in  the  Slaughter-House 
Cases  (16  Wall.  36),  cannot  be  understood  without  keeping  in  view 
the  history  of  the  times  when  they  were  adopted,  and  the  general 
objects  they  plainly  sought  to  accomplish.  At  the  time  when  they 
were  incorporated  into  the  constitution,  it  required  little  knowl- 
edge of  human  nature  to  anticipate  that  those  who  had  long  1  een 
regarded  as  an  inferior  and  subject  race  would,  when  suddenly 
raised  to  the  rank  of  citizenship,  be  looked  upon  with  jealousy  and 
positive  dislike,  and  that  State  laws  might  be  enacted  or  enforced 
to  perpetuate  the  distinctions  that  had  before  existed.  Discrim- 
inations against  them  had  been  habitual.  It  was  well  known  that 
in  some  States  laws  making  such  discriminations  then  existed,  and 
others  might  well  be  expected.  The  colored  race,  as  a  race,  was 
abject  and  ignorant,  and  in  that  condition  was  unfitted  to  com- 
mand the  respect  of  those  who  had  superior  intelligence.  Their 
training  had  left  them  mere  children,  and  as  such  they  needed  the 
protection  which  a  wnse  government  extends  to  those  who  are 
unable  to  protect  themselves.  They  especially  needed  protection 
against  unfriendly  action  in  the  States  where  they  were  resident. 
In  was  in  view  of  these  considerations  the  Fourteenth  Amend- 
ment was  framed  and  adopted.  It  was  designed  to  assure  to  the 
colored  race  the  enjoyment  of  all  the  civil  rights  that  under  the  law 
are  enjoyed  by  white  persons,  and  to  give  to  that  race  the  protec- 
tion of  the  general  government,  in  that  enjoyment,  whenever  it 
should  be  denied  by  the  States.  It  not  only  gave  citizenship  and 
the  privileges  of  citizenship  to  persons  of  color,  but  it  denied  to 
any  State  the  power  to  withhold  from  them  the  equal  protection  of 
the  laws,  and  authorized  Congress  to  enforce  its  provisions  by 
appropriate  legislation.  .  .  . 

If  this  is  the  spirit  and  meaning  of  the  amendment,  whether  it 
means  more  or  not,  it  is  to  be  construed  liberally,  to  carry  out  the 
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purposes  of  its  framers.  It  ordains  that  no  State  shall  make  or 
enforce  any  laws  which  shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States  (evidently  referring  to  the  newly 
made  citizens,  who,  being  citizens  of  the  United  States,  are  de- 
clared to  be  also  citizens  of  the  State  in  which  they  reside).  It 
ordains  that  no  State  shall  deprive  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law,  or  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws.  What  is  this  but 
declaring  that  the  law  in  the  States  shall  be  the  same  for  the  black 
as  for  the  white;  that  all  persons,  whether  colored  or  white,  shall 
stand  equal  before  the  laws  of  the  State,  and,  in  regard  to  the 
colored  race,  for  whose  protection  the  amendment  was  primarily 
designed,  that  no  discrimination  shall  be  made  against  them  by  law 
because  of  their  color  ?  The  words  of  the  amendment,  it  is  true, 
are  prohibitory,  but  they  contain  a  necessary  implication  of  a 
positive  immunity,  or  right,  most  valuable  to  the  colored  race,  — 
the  right  to  exemption  from  unfriendly  legislation  against  them 
distinctively  as  colored,  —  exemption  from  legal  discriminations, 
implying  inferiority  in  civil  society,  lessening  the  security  of  their 
enjoyment  of  the  rights  which  others  enjoy,  and  discriminations 
which  are  steps  towards  reducing  them  to  the  condition  of  a  subject 
race. 

That  the  West  Virginia  statute  respecting  juries  —  the  statute 
that  controlled  the  selection  of  the  grand  and  petit  jury  in  the  case 
of  the  plaintiff  in  error  —  is  such  a  discrimination  ought  not  to  be 
doubted.  Nor  would  it  be  if  the  persons  excluded  by  it  were 
white  men.  If  in  those  States  where  the  colored  people  constitute 
a  majority  of  the  entire  population  a  law  should  be  enacted  exclud- 
ing all  white  men  from  jury  service,  thus  denying  to  them  the 
privilege  of  participating  equally  with  the  blacks  in  the  administra- 
tion of  justice,  we  apprehend  no  one  would  be  heard  to  claim  that 
it  would  not  be  a  denial  to  white  men  of  the  equal  protection  of  the 
laws.  Nor  if  a  law  should  be  passed  excluding  all  naturalized 
Celtic  Irishmen,  would  there  be  any  doubt  of  its  inconsistency 
with  the  spirit  of  the  amendment.  The  very  fact  that  colored 
people  are  singled  out  and  expressly  denied  by  a  statute  all  right  to 
participate  in  the  administration  of  the  law,  as  jurors,  because  of 
their  color,  though  they  are  citizens,  and  may  be  in  other  respects 
fully  qualified,  is  practically  a  brand  upon  them,  affixed  by  the 
law,  an  assertion  of  their  inferiority,  and  a  stimulant  to  that  race 
prejudice  which  is  an  impediment  to  securing  to  individuals  of  the 
race  that  equal  justice  which  the  law  aims  to  secure  to  all  others. 
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The  right  to  a  trial  by  jury  is  guaranteed  to  every  citizen  of  West 
Virginia  by  the  Constitution  of  thai  Stale,  and  the  constitution  of 
juries  is  a  very  essential  part  of  the  protection  such  a  mode  of  1  rial 
is  intended  to  secure.  The  very  idea  of  a  jury  is  a  body  of  men 
composed  of  the  peers  or  equals  of  the  person  whose  rights  it  is 
selected  or  summoned  to  determine;  that  is,  of  his  neighbors, 
fellows,  associates,  persons  having  the  same  Legal  status  in  society 
as  that  which  he  holds.  Blackstone,  in  his  Commentaries,  says, 
"  The  right  of  trial  by  jury,  or  the  country,  is  a  t  rial  by  t  he  peers  of 
every  Englishman,  and  is  the  grand  bulwark  of  his  liberties,  and  is 
secured  to  him  by  the  Great  Charter."  It  is  also  guarded  by 
statutory  enactments  intended  to  make  impossible  what  Mr. 
Bentham  called  "packing  juries."  It  is  well  known  that  prej- 
udices often  exist  against  particular  classes  in  the  community, 
which  sway  the  judgment  of  jurors,  and  which,  therefore,  operate 
in  some  cases  to  deny  to  persons  of  those  classes  the  full  enjoyment 
of  that  protection  which  others  enjoy.  Prejudice  in  a  local  com- 
munity is  held  to  be  a  reason  for  a  change  of  venue.  The  framers 
of  the  constitutional  amendment  must  have  known  full  well  the 
existence  of  such  prejudice  and  its  likelihood  to  continue  against 
the  manumitted  slaves  and  their  race,  and  that  knowledge  was 
doubtless  a  motive  that  led  to  the  amendment.  By  their  manu- 
mission and  citizenship  the  colored  race  became  entitled  to  the 
equal  protection  of  the  laws  of  the  States  in  which  they  resided; 
and  the  apprehension  that  through  prejudice  they  might  be  denied 
that  equal  protection,  that  is,  that  there  might  be  discrimination 
against  them,  was  the  inducement  to  bestow  upon  the  national 
government  the  power  to  enforce  the  provision  that  no  State  shall 
deny  to  them  the  equal  protection  of  the  laws.  Without  the  appre- 
hended existence  of  prejudice  that  portion  of  the  amendment 
would  have  been  unnecessary,  and  it  might  have  been  left  to  the 
States  to  extend  equality  of  protection. 

In  view  of  these  considerations,  it  is  hard  to  see  why  the  statute 
of  West  Virginia  should  not  be  regarded  as  discriminating  against  a 
colored  man  when  he  is  put  upon  trial  for  an  alleged  criminal 
offense  against  the  State.  It  is  not  easy  to  comprehend  how  it 
can  be  said  that  while  every  white  man  is  entitled  to  a  trial  by  a 
jury  selected  from  persons  of  his  own  race  or  color,  or,  rather, 
selected  without  discrimination  against  his  color,  and  a  negro  is 
not,  the  latter  is  equally  protected  by  the  law  with  the  former.  Is 
not  protection  of  life  and  liberty  against  race  or  color  prejudice, 
a  right,  a  legal  right,  under  the  constitutional  amendment  ?     And 
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how  can  it  be  maintained  that  compelling  a  colored  man  to  sub- 
mit to  a  trial  for  his  life  by  a  jury  drawn  from  a  panel  from  which 
the  State  has  expressly  excluded  every  man  of  his  race,  because  of 
color  alone,  however  well  qualified  in  other  respects,  is  not  a  denial 
to  him  of  equal  legal  protection  ? 

We  do  not  say  that  within  the  limits  from  which  it  is  not  excluded 
by  the  amendment  a  State  may  not  prescribe  the  qualifications  of 
its  jurors,  and  in  so  doing  make  discriminations.  It  may  confine 
the  selection  to  males,  to  freeholders,  to  citizens,  to  persons  within 
certain  ages,  or  to  persons  having  educational  qualifications.  We 
do  not  believe  the  Fourteenth  Amendment  was  ever  intended  to 
prohibit  this.  Looking  at  its  history,  it  is  clear  it  had  no  such  pur- 
pose. Its  aim  was  against  discrimination  because  of  race  or  color. 
As  we  have  said  more  than  once,  its  design  was  to  protect  an  eman- 
cipated race,  and  to  strike  down  all  possible  legal  discriminations 
against  those  who  belong  to  it.  .  .  .  We  are  not  now  called  upon 
to  affirm  or  deny  that  it  had  other  purposes. 

The  Fourteenth  Amendment  makes  no  attempt  to  enumerate 
the  rights  it  designed  to  protect.  It  speaks  in  general  terms,  and 
those  are  as  comprehensive  as  possible.  Its  language  is  prohibi- 
tory; but  every  prohibition  implies  the  existence  of  rights  and 
immunities,  prominent  among  which  is  an  immunity  from  in- 
equality of  legal  protection,  either  for  life,  liberty,  or  property. 
Any  State  action  that  denies  this  immunity  to  a  colored  man  is  in 
conflict  with  the  Constitution. 

Concluding,  therefore,  that  the  statute  of  West  Virginia,  dis- 
criminating in  the  selection  of  jurors,  as  it  does,  against  negroes 
because  of  their  color,  amounts  to  a  denial  of  the  equal  protection 
of  the  laws  to  a  colored  man  when  he  is  put  upon  trial  for  an  alleged 
offense  against  the  State,  it  remains  only  to  be  considered  whether 
the  power  of  Congress  to  enforce  the  provisions  of  the  Fourteenth 
Amendment  by  appropriate  legislation  is  sufficient  to  justify  the 
enactment  of  sect.  641  of  the  Revised  Statutes. 

A  right  or  an  immunity,  whether  created  by  the  Constitution  or 
only  guaranteed  by  it,  even  without  any  express  delegation  of  power, 
may  be  protected  by  Congress.  Prigg  v.  The  Commonwealth 
of  Pennsylvania,  16  Pet.  539.  .  .  .  There  is  express  authority  to 
protect  the  rights  and  immunities  referred  to  in  the  Fourteenth 
Amendment,  and  to  enforce  observance  of  them  by  appropriate 
congressional  legislation.  And  one  very  efficient  and  appropriate 
mode  of  extending  such  protection  and  securing  to  a  party  the 
enjoyment  of  the  right  or  immunity,  is  a  law  providing  for  the 
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removal  of  his  case  from  a  State  court,  in  which  the  rigbi  is  denied 

by  the  State  law,  into  a  federal  court,  when-  it  will  be  upheld. 
This  is  an  ordinary  mode  of  protecting  rights  and  immunities  con- 
ferred by  the  federal  Constitution  and  laws.     Sect.  641  is  such  a 

provision.  It  enacts  that  "  when  any  civil  suit  or  criminal  prose- 
cution is  commenced  in  any  State  court  for  any  cause  whatsoever 
against  any  person  who  is  denied,  or  cannot  enforce,  in  I  he  judicial 
tribunals  of  the  State,  or  in  the  part  of  the  State  where  such  prose- 
cution is  pending,  any  right  secured  to  him  by  any  law  providing 
for  the  equal  civil  rights  of  citizens  of  the  United  States,  or  of  all 
persons  within  the  jurisdiction  of  United  States,  such  suit  or  prose- 
cution may,  upon  the  petition  of  such  defendant,  filed  in  said 
State  court  at  any  time  before  the  trial,  or  final  hearing  of  the  case, 
stating  the  facts,  and  verified  by  oath,  be  removed  before  trial  into 
the  next  Circuit  Court  of  the  United  States  to  be  held  in  the  dis- 
trict where  it  is  pending." 

This  act  plainly  has  reference  to  sects.  1977  and  1978  of  the 
statutes  which  partially  enumerate  the  rights  and  immunities 
intended  to  be  guaranteed  by  the  Constitution,  the  first  of  which 
declares  that  "  all  persons  within  the  jurisdiction  of  the  United 
States  shall  have  the  same  right  in  every  State  and  Territory  to 
make  and  enforce  contracts,  to  sue,  be  parties,  give  evidence,  and 
to  the  full  and  equal  benefit  of  all  laws  and  proceedings  for  the 
security  of  persons  and  property,  as  is  enjoyed  by  white  citizens, 
and  shall  be  subject  to  like  punishment,  pains,  penalties,  taxes. 
licenses,  and  exactions  of  every  kind,  and  to  no  other."  This  act 
puts  in  the  form  of  a  statute  what  had  been  substantially  ordained 
by  the  constitutional  amendment.  It  was  a  step  towards  enforcing 
the  constitutional  provisions.  Sect.  641  was  an  advanced  Btep, 
fully  warranted,  we  think,  by  the  fifth  section  of  the  Fourteenth 
Amendment.  .  .  . 

That  the  petition  of  the  plaintiff  in  error,  filed  by  him  in  the 
State  court  before  the  trial  of  his  case,  made  a  case  for  removal 
into  the  federal  Circuit  Court,  under  sect.  641,  is  very  plain,  if, 
by  the  constitutional  amendment  and  sect.  1977  of  the  Revised 
Statutes,  he  was  entitled  to  immunity  from  discrimination  against 
him  in  the  selection  of  jurors,  because  of  their  color,  as  we  have 
endeavored  to  show  that  he  was.  It  set  forth  sufficient  facts  to 
exhibit  a  denial  of  that  immunity,  and  a  denial  by  the  statute  law 
of  the  State. 

There  was  error,  therefore,  in  proceeding  to  the  trial  of  the 
indictment  against  him  after  his  petition  was  filed,  as  also  in  over- 
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ruling  his  challenge  to  the  array  of  the  jury,  and  in  refusing  to 
quash  the  panel. 

The  judgment  of  the  Supreme  Court  of  West  Virginia  will  be 
reversed,  and  the  case  remitted  with  instructions  to  reverse  the 
judgment  of  the  Circuit  Court  of  Ohio  county;  and  it  is 

So  ordered.1 

Field,  J.  I  dissent  from  the  judgment  of  the  court  in  this  case, 
on  the  grounds  stated  in  my  opinion  in  Ex  parte  Virginia,  100  U.  S. 
349,  and  Mr.  Justice  Clifford  concurs  with  me. 


Ex  parte  VIRGINIA. 
Supreme  Court  of  the  United  States.     1880. 
[100  United  States,  339.] 2 

Petition  for  a  writ  of  habeas  corpus. 

The  act  of  Congress  of  Mar.  1,  1875,  sect.  4  (18  Stat.,  part  3, 
336) ,  enacted  that  "  no  citizen  .  .  .  shall  be  disqualified  for  service 
as  grand  or  petit  juror  in  any  court  of  the  United  States,  or  of  any 
State,  on  account  of  race,  color,  or  previous  condition  of  servitude; 
and  any  officer  or  other  person  charged  with  any  duty  in  the  selec- 
tion or  summoning  of  jurors  who  shall  exclude  or  fail  to  summon 
any  citizen  for  the  cause  aforesaid  shall  ...  be  deemed  guilty  of  a 
misdemeanor,  and  be  fined  not  more  than  $5000."  Under  this 
statute  an  indictment  was  found  in  the  United  States  District 
Court  for  the  Western  District  of  Virginia,  alleging  that  Coles, 
being  a  judge  of  a  county  court,  and  an  officer  charged  by  law  with 
selecting  jurors,  excluded  and  failed  to  select  as  grand  and  petit 
jurors  certain  citizens  of  African  race  and  black  color,  possessing 

1  Compare  Virginia  v.  Rives,  100  U.  S.  313  (1880);  Gibson  v.  Mississippi, 
162  U.  S.  565  (1896);  Smith  v.  Mississippi,  162  U.  S.  592  (1896);  Murray  v. 
Louisiana,  163  U.  S.  101  (1896);  Williams  v.  Mississippi,  170  U.  S.  213  (1898); 
Tarrance  v.  Florida,  188  U.  S.  519  (1903);  Brownfield  v.  South  Carolina,  189 
U.  S.  426  (1903) ;  Martin  v.  Texas,  200  U.  S.  316  (1906) ;  Thomas  v.  Texas,  212 
U.  S.  278  (1909);  Franklin  v.  South  Carolina,  218  U.  S.  161  (1910). 

And  see  Neal  v.  Delaware,  103  U.  S.  370  (1881);  Bush  v.  Kentucky,  107 
U.  S.  110  (1883);  Andrews  v.  Swartz,  156  U.  S.  272  (1895);  Carter  v.  Texas, 
177  U.  S.  442  (1900);   Rogers  v.  Alabama,  192  TJ.  S.  226  (1904).  —  Ed. 

2  A  statement  has  been  framed  upon  the  opinion  of  the  court.  —  Ed. 
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all  qualifications  prescribed  by  law  and  being  by  him  excluded 

from  the  lists  made  out  by  him  as  such  judge  on  account  of  their 
race,  color,  and  previous  condition  of  servitude,  and  for  no  other 
reason.  Under  this  indictment  Coles  was  arrested  and  held  in 
custody.  Thereupon  he  presented  to  the  Supreme  Court  of  the 
United  States  a  petition  for  a  writ  of  habeas  corpus  and  certiorari; 
and  the  State  of  Virginia  also  presented  a  petition  praying  for  a 
habeas  corpus  and  for  the  discharge  of  <  ioles. 

J.  G.  Field,  Attorney  General  of  Virginia,  and  W.  A.  Robertson, 
for  petitioners;  and  Devens,  Attorney  General,  and  Smith,  Assis- 
tant Attorney  General,  contra. 

Strong,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

The  appellate  power  of  this  court  is  broader  than  its  original,  and 
generally  —  that  is,  in  most  cases  —  it  may  be  said  that  the  issue  of 
a  writ  of  habeas  corpus  by  us,  when  it  is  directed  to  one  of  our 
inferior  courts,  is  an  exercise  of  our  appellate  jurisdiction.  .  .  . 

We  come  now  to  the  merits  of  the  case.  .  .  . 

The  provisions  of  the  Constitution  that  relate  to  this  subject  arc 
found  in  the  Thirteenth  and  Fourteenth  Amendments.  The 
Thirteenth  .  .  .  declares  that  Congress  shall  have  power  to 
enforce  the  article  by  appropriate  legislation.  This  has  tfeen 
followed  by  the  Fourteenth  Amendment,  which  .  .  .  also  de- 
clares that  "  the  Congress  shall  Have  power  to  enforce  by  appro- 
priate legislation  the  provisions  of  this  article." 

One  great  purpose  of  these  amendments  was  to  raise  the  colored 
race  from  that  condition  of  inferiority  and  servitude  in  which  most 
of  them  had  previously  stood,  into  perfect  equality  of  civil  rights 
with  all  other  persons  within  the  jurisdiction  of  the  States.  They 
were  intended  to  take  away  all  possibility  of  oppression  by  law 
because  of  race  or  color.  They  were  intended  to  be,  what  they 
really  are,  limitations  of  the  power  of  the  States  and  enlargements 
of  the  power  of  Congress.  They  are  to  some  extent  declaratory  of 
rights,  and  though  in  form  prohibitions,  they  imply  immunities, 
such  as  may  be  protected  by  congressional  legislation.  .  .  . 

It  is  not  said  the  judicial  power  of  the  general  government 
shall  extend  to  enforcing  the  prohibitions  and  to  protecting  the 
rights  and  immunities  guaranteed.  It  is  not  said  that  branch  of 
the  government  shall  be  authorized  to  declare  void  any  action  of  a 
State  in  violation  of  the  prohibitions.  It  is  the  power  of  Congress 
which  has  been  enlarged.  Congress  is  authorized  to  enforce  the 
prohibitions  by  appropriate  legislation.  Some  legislation  is  con- 
templated to  make  the  amendments  fully  effective.     Whatever 
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legislation  is  appropriate,  that  is,  adapted  to  carry  out  the  objects 
the  amendments  have  in  view,  whatever  tends  to  enforce  submis- 
sion to  the  prohibitions  they  contain,  and  to  secure  to  all  persons 
the  enjoyment  of  perfect  equality  of  civil  rights  and  the  equal  pro- 
tection of  the  laws  against  State  denial  or  invasion,  if  not  prohib- 
ited, is  brought  within  the  domain  of  congressional  power. 

Nor  does  it  make  any  difference  that  such  legislation  is  restrictive 
of  what  the  State  might  have  done  before  the  constitutional 
amendment  was  adopted.  The  prohibitions  of  the  Fourteenth 
Amendment  are  directed  to  the  States,  and  they  are  to  a  degree 
restrictions  of  State  power.  It  is  these  which  Congress  is  em- 
powered to  enforce,  and  to  enforce  against  State  action,  however 
put  forth,  whether  that  action  be  executive,  legislative,  or  judicial. 
Such  enforcement  is  no  invasion  of  State  sovereignty.  No  law  can 
be,  which  the  people  of  the  States,  have,  by  the  Constitution  of  the 
United  States,  empowered  Congress  to  enact.  This  extent  of  the 
powers  of  the  general  government  is  overlooked,  when  it  is  said,  as 
it  has  been  in  this  case,  that  the  act  of  March  1,  1875,  interferes 
with  State  rights.  It  is  said  the  selection  of  jurors  for  her  courts 
and  the  administration  of  her  laws  belong  to  each  State;  that  they 
are  "her  rights.  This  is  true  in  the  general.  But  in  exercising  her 
rights,  a  State  cannot  disregard  the  limitations  which  the  federal 
Constitution  has  applied  to  her  power.  Her  rights  do  not  reach 
to  that  extent.  Nor  can  she  deny  to  the  general  government  the 
right  to  exercise  all  its  granted  powers,  though  they  may  interfere 
with  the  full  enjoyment  of  rights  she  would  have  if  those  powers 
had  not  been  thus  granted.  Indeed,  every  addition  of  power  to 
the  general  government  involves  a  corresponding  diminution  of  the 
governmental  powers  of  the  States.     It  is  carved  out  of  them. 

We  have  said  the  prohibitions  of  the  Fourteenth  Amendment  are 
addressed  to  the  States.  They  are,  "  No  State  shall  make  or 
enforce  a  law  which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States,  ...  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  law."  They  have 
reference  to  actions  of  the  political  body  denominated  a  State,  by 
whatever  instruments  or  in  whatever  modes  that  action  may  be 
taken.  A  State  acts  by  its  legislative,  its  executive,  or  its  judicial 
authorities.  It  can  act  in  no  other  way.  The  constitutional  pro- 
vision, therefore,  must  mean  that  no  agency  of  the  State,  or  of  the 
officers  or  agents  by  whom  its  powers  are  exerted,  shall  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the  laws. 
Whoever,  by  virtue  of  public  position  under  a  State  government, 
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deprives  another  of  property,  life,  or  liberty,  without  due  process  of 
law,  or  denies  or  takes  away  the  equal  protection  of  the  laws, 
violates  the  constitutional  inhibition;  and  as  he  acts  in  the  name 
and  for  the  State,  and  is  clothed  with  the  State's  power,  hi-  ad  is 
that  of  the  State.  This  must  be  so,  or  I  he  const  it  ut  ional  prohibi- 
tion has  no  meaning.  Then  the  State  has  clothed  one  of  its  agents 
with  power  to  annul  or  to  evade  it. 

But  the  constitutional  amendment  was  ordained  for  a  purpose. 
It  was  to  secure  equal  rights  to  all  persons,  and,  to  insure  to  all 
persons  the  enjoyment  of  such  rights,  power  was  given  to  Congr<  — 
to  enforce  its  provisions  by  appropriate  legislation.  Such  legisla- 
tion must  act  upon  persons,  not  upon  the  abstract  thing  denomi- 
nated a  State,  but  upon  the  persons  who  are  the  agents  of  the  State 
in  the  denial  of  the  rights  which  were  intended  to  be  secured.  Such 
is  the  act  of  March  1,  1875,  and  we  think  it  was  fully  authorized  by 
the  Constitution. 

The  argument  in  support  of  the  petition  for  a  habeas  corpus 
ignores  entirely  the  power  conferred  upon  Congress  by  the  Four- 
teenth Amendment.  Were  it  not  for  the  fifth  section  of  that 
amendment,  there  might  be  room  for  argument  that  the  first 
section  is  only  declaratory  of  the  moral  duty  of  the  State,  as  was 
said  in  Commonwealth  of  Kentucky  v.  Dennison,  24  How.  66. 
The  act  under  consideration  in  that  case  provided  no  means  to 
compel  the  execution  of  the  duty  required  by  it,  and  the  Constitu- 
tion gave  none.  .  .  . 

We  do  not  perceive  how  holding  an  office  under  a  State,  and 
claiming  to  act  for  the  State,  can  relieve  the  holder  from  obligation 
to  obey  the  Constitution  of  the  United  States,  or  take  away  the 
power  of  Congress  to  punish  his  disobedience. 

It  was  insisted  during  the  argument  on  behalf  of  the  petitioner 
that  Congress  cannot  punish  a  State  judge  for  his  official  acts; 
and  it  was  assumed  that  Judge  Cole,  in  selecting  the  jury  as  he 
did,  was  performing  a  judicial  act.  This  assumption  cannot  be 
admitted.  Whether  the  act  done  by  him  was  judicial  or  not  is 
to  be  determined  by  its  character,  and  not  by  the  character  of  the 
agent.  Whether  he  was  a  county  judge  or  not  is  of  no  importance. 
The  duty  of  selecting  jurors  might  as  well  have  been  committed  to 
a  private  person  as  to  one  holding  the  office  of  a  judge.  It  often  is 
given  to  county  commissioners,  or  supervisors,  or  assessors.  In 
former  times,  the  selection  was  made  by  the  sheriff.  In  such  cases, 
it  surely  is  not  a  judicial  act,  in  any  such  sense  as  is  contended  for 
here.      It  is  merely  a  ministerial  act,  as  much  so  as  the  act  of  a 
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sheriff  holding  an  execution,  in  determining  upon  what  piece  of 
property  he  will  make  a  levy,  or  the  act  of  a  roadmaster  in  selecting 
laborers  to  work  upon  the  roads.  That  the  jurors  are  selected  for  a 
court  makes  no  difference.  So  are  court-criers,  tipstaves,  sheriffs, 
&c.     Is  their  election  or  their  appointment  a  judicial  act  ? 

But  if  the  selection  of  jurors  could  be  considered  in  any  case  a 
judicial  act,  can  the  act  charged  against  the  petitioner  be  con- 
sidered such  when  he  acted  outside  of  his  authority  and  in  direct 
violation  of  the  spirit  of  the  State  statute  ?  That  statute  gave 
him  no  authority,  when  selecting  jurors,  from  whom  a  panel 
might  be  drawn  for  a  circuit  court,  to  exclude  all  colored  men 
merely  because  they  were  colored.  Such  an  exclusion  was  not 
left  within  the  limits  of  his  discretion.  It  is  idle,  therefore,  to  say 
that  the  act  of  Congress  is  unconstitutional  because  it  inflicts 
penalties  upon  State  judges  for  their  judicial  action.  It  does  no 
such  thing. 

Upon  the  whole,  as  we  are  of  opinion  that  the  act  of  Congress 
upon  which  the  indictment  against  the  petitioner  was  founded  is 
constitutional,  and  that  he  is  correctly  held  to  answer  it,  and  as, 
therefore,  no  object  would  be  secured  by  issuing  a  writ  of  habeas 
corpus,  the  petitions  are 

Denied. 

Field,  J.,  with  whom  concurred  Clifford,  J.,  dissenting.  .  .  . 
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Supreme  Court  of  the  United  States.     1883. 

[109  United  States,  3.] » 

On  certificates  of  division  from  the  Circuit  Courts  of  the  United 
States  for  the  District  of  Kansas,  the  Western  District  of  Missouri, 
and  the  Southern  District  of  New  York;  and  on  writ  of  error  to 
the  Circuit  Courts  of  the  United  States  for  the  District  of  Cali- 
fornia and  the  Western  District  of  Tennessee. 

These  cases  were  five  cases  founded  upon  denying  accommo- 
dations to  persons  of  color  in  disregard  of  the  Civil  Rights  Act  of 
March  1,  1875  (18  Stat.  335),  which  enacted:  — 

1  The  statement  has  not  been  reprinted.  —  Ed. 


CIVIL    RIGB  I-   CASES.  635 

"  Sec.  1.  That  all  persons  within  the  jurisdiction  of  the  United 
States  shall  be  entitled  to  the  full  and  equal  enjoyment  of  the 
accommodations,  advantages,  facilities,  and  privileges  of  inns, 
public  conveyances  on  land  or  water,  theatres,  and  other  places 
of  public  amusement;  subject  only  to  the  conditions  and  limita- 
tions established  by  law,  and  applicable  alike  to  citizens  of  every 
race  and  color,  regardless  of  any  previous  condition  of  servitude. 
Sec.  2.  That  any  person  who  shall  violate  the  foregoing  section  .  .  . 
shall  .  .  .  forfeit  and  pay  the  sum  of  five  hundred  dollars  to  the 
person  aggrieved  .  .  .  and  shall  also  .  .  ,  be  deemed  guilty  of  a 
misdemeanor,  and  .  .  .  shall  be  fined  not  less  than  five  hundred 
or  more  than  one  thousand  dollars,  or  shall  be  imprisoned  not  less 
than  thirty  days  or  more  than  one  year:  Provided,  That  all 
persons  may  elect  to  sue  for  the  penalty  aforesaid,  or  to  proceed 
under  their  rights  at  common  law  and  by  State  statutes;  and 
having  so  elected  .  .  .  their  right  to  proceed  in  the  other  jurisdic- 
tion shall  be  barred.  But  this  provision  shall  not  apply  to  criminal 
proceedings.  .  .  .  And  provided  further,  That  a  judgment  for  the 
penalty  .  .  .,  or  a  judgment  upon  an  indictment,  shall  be  a  bar 
to  either  prosecution  respectively." 

Two  of  the  cases  were  indictments  for  denying  the  accommoda- 
tions of  an  inn;  two  were  respectively  an  information  and  an  indict- 
ment for  denying  the  privileges  of  a  theatre;  and  one  was  an  act  ion 
for  the  penalty,  based  upon  a  denial  of  accommodations  in  a  rail- 
road car.  In  the  railroad  case  the  parties  assumed  the  validity  of 
the  act  of  Congress  and  the  defendant  succeeded ;  but  in  the  other 
cases  the  constitutionality  of  the  act  was  questioned,  the  result 
being  in  three  instances  a  certificate  of  division  of  opinion  and  in 
one  instance  a  writ  of  error  to  a  judgment  sustaining  a  demurrer 
to  the  declaration. 

Phillips,  Solicitor  General,  for  the  United  States;  Randolph, 
for  Robinson  and  wife,  plaintiffs  in  error;  Humes  and  another,  for 
The  Memphis  &  Charleston  Railroad  Co.,  defendants  in  error;  and 
no  counsel  for  the  other  parties. 

Bradley,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

It  is  obvious  that  the  primary  and  important  question  in  all 
the  cases  is  the  constitutionality  of  the  law:  for  if  the  law  is  un- 
constitutional none  of  the  prosecutions  can  stand.   .   .  . 

It  is  the  purpose  of  the  law  to  declare  that,  in  the  enjoyment  of 
the  accommodations  and  privileges  of  inns,  public  conveyances, 
theatres,  and  other  places  of  public  amusement,  no  distinction 
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shall  be  made  between  citizens  of  different  race  or  color,  or  between 
those  who  have,  and  those  who  have  not,  been  slaves.  .  .  . 

Has  Congress  constitutional  power  to  make  such  a  law  ?  Of 
course,  no  one  will  contend  that  the  power  to  pass  it  was  contained 
in  the  Constitution  before  the  adoption  of  the  last  three  amend- 
ments. The  power  is  sought,  first,  in  the  Fourteenth  Amend- 
ment, and  the  views  and  arguments  of  distinguished  Senators, 
advanced  whilst  the  law  was  under  consideration,  claiming  au- 
thority to  pass  it  by  virtue  of  that  amendment,  are  the  principal 
arguments  adduced  in  favor  of  the  power.  .  .  . 

The  first  section  of  the  Fourteenth  Amendment  (which  is  the 
one  relied  on),  after  declaring  who  shall  be  citizens  of  the  United 
States,  and  of  the  several  States,  is  prohibitory  in  its  character, 
and  prohibitory  upon  the  States.     It  declares  that: 

"  No  State  shall  make  or  enforce  any  law  which  shall  abridge  the  priv- 
ileges or  immunities  of  citizens  of  the  United  States;  nor  shall  any  State 
deprive  any  person  of  life,  liberty,  or  property  without  due  process  of  law; 
nor  deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws." 

It  is  State  action  of  a  particular  character  that  is  prohibited. 
Individual  invasion  of  individual  rights  is  not  the  subject-matter  of 
the  amendment.  It  has  a  deeper  and  broader  scope.  It  nullifies 
and  makes  void  all  State  legislation,  and  State  action  of  every  kind, 
which  impairs  the  privileges  and  immunities  of  citizens  of  the 
United  States,  or  which  injures  them  in  life,  liberty  or  property 
without  due  process  of  law,  or  which  denies  to  any  of  them  the 
equal  protection  of  the  laws.  It  not  only  does  this,  but,  in  order 
that  the  national  will,  thus  declared,  may  not  be  a  mere  brutum 
fulmen,  the  last  section  of  the  amendment  invests  Congress  with 
power  to  enforce  it  by  appropriate  legislation.  To  enforce  what  ? 
To  enforce  the  prohibition.  To  adopt  appropriate  legislation  for 
correcting  the  effects  of  such  prohibited  State  laws  and  State  acts, 
and  thus  to  render  them  effectually  null,  void,  and  innocuous. 
This  is  the  legislative  power  conferred  upon  Congress,  and  this 
is  the  whole  of  it.  It  does  not  invest  Congress  with  power  to  legis- 
late upon  subjects  which  are  within  the  domain  of  State  legislation; 
but  to  provide  modes  of  relief  against  State  legislation,  or  State 
action,  of  the  kind  referred  to.  It  does  not  authorize  Congress  to 
create  a  code  of  municipal  law  for  the  regulation  of  private  rights ; 
but  to  provide  modes  of  redress  against  the  operation  of  State  laws, 
and  the  action  of  State  officers  executive  or  judicial,  when  these  are 
subversive  of  the  fundamental  rights  specified  in  the  amendment. 
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Positive  rights  and  privileges  are  undoubtedly  secured  by  the 
Fourteenth  Amendment;  but  they  are  secured  by  way  of  prohibi- 
tion against  Slate  laws  and  Stat.'  proceedings  affecting  those  rights 
and  privileges,  and  by  power  given  to  Congress  to  legislate  for 
the  purpose  of  carrying  such  prohibition  into  effect:  and  such 
legislation  must  necessarily  be  predicated  upon  such  supposed 
State  laws  or  State  proceedings,  and  be  directed  to  the  correction 
of  their  operation  and  effect.  A  quite  full  discussion  of  this  aspeel 
of  the  amendment  may  be  found  in  United  States  v.  Cruikshank, 
92  U.  S.  542;  Virginia  v.  Rives,  100  U.  S.  313;  and  Ex  parU 
Virginia,  100  U.  S.  339. 

An  apt  illustration  of  this  distinction  may  be  found  in  some  of 
the  provisions  of  the  original  Constitution.  Take  the  subject  of 
contracts,  for  example.  The  Constitution  prohibited  the  States 
from  passing  any  law  impairing  the  obligation  of  contracts.  This 
did  not  give  to  Congress  power  to  provide  laws  for  the  general 
enforcement  of  contracts;  nor  power  to  invest  the  courts  of  the 
United  States  with  jurisdiction  over  contracts,  so  as  to  enable 
parties  to  sue  upon  them  in  those  courts.  It  did,  however,  give 
the  power  to  provide  remedies  by  which  the  impairment  of  con- 
tracts by  State  legislation  might  be  counteracted  and  corrected: 
and  this  power  was  exercised.  The  remedy  which  Congress  ac- 
tually provided  was  that  contained  in  the  25th  section  of  the 
Judiciary  Act  of  1789,  1  Stat.  85,  giving  to  the  Supreme  Court  of 
the  United  States  jurisdiction  by  writ  of  error  to  review  the  final 
decisions  of  State  courts  whenever  they  should  sustain  the  validity 
of  a  State  statute  or  authority  alleged  to  be  repugnant  to  the  Con- 
stitution or  laws  of  the  United  States.  .  .  .  Some  obnoxious 
State  law  passed,  or  that  might  be  passed,  is  necessary  to  be 
assumed  in  order  to  lay  the  foundation  of  any  federal  remedy  in  t  he 
case;  and  for  the  very  sufficient  reason,  that  the  constitutional 
prohibition  is  against  State  laws  impairing  the  obligation  of 
contracts. 

And  so  in  the  present  case,  until  some  State  law  has  been  passed, 
or  some  State  action  through  its  officers  or  agents  has  been  taken, 
adverse  to  the  rights  of  citizens  sought  to  be  protected  by  the 
Fourteenth  Amendment,  no  legislation  of  the  United  States  under 
said  amendment,  nor  any  proceeding  under  such  legislation,  can 
be  called  into  activity:  for  the  prohibitions  of  the  amendment  are 
against  State  laws  and  acts  done  under  State  authority.  .  .  . 
In  fine,  the  legislation  which  Congress  is  authorized  to  adopt  in 
this  behalf  is  not  general  legislation  upon  the  rights  of  the  citizen, 
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but  corrective  legislation,  that  is,  such  as  may  be  necessary  and 
proper  for  counteracting  such  laws  as  the  States  may  adopt  or 
enforce,  and  which,  by  the  amendment,  they  are  prohibited  from 
making  or  enforcing,  or  such  acts  and  proceedings  as  the  States 
may  commit  or  take,  and  which,  by  the  amendment,  they  are  pro- 
hibited from  committing  or  taking.  It  is  not  necessary  for  us  to 
state,  if  we  could,  what  legislation  would  be  proper  for  Congress  to 
adopt.  It  is  sufficient  for  us  to  examine  whether  the  law  in  ques- 
tion is  of  that  character. 

An  inspection  of  the  law  shows  that  it  makes  no  reference  what- 
ever to  any  supposed  or  apprehended  violation  of  the  Fourteenth 
Amendment  on  the  part  of  the  States.  It  is  not  predicated  on  any 
such  view.  It  proceeds  ex  directo  to  declare  that  certain  acts 
committed  by  individuals  shall  be  deemed  offenses,  and  shall  be 
prosecuted  and  punished  by  proceedings  in  the  courts  of  the 
United  States.  It  does  not  profess  to  be  corrective  of  any  con- 
stitutional wrong  committed  by  the  States;  it  does  not  make  its 
operation  to  depend  upon  any  such  wrong  committed.  It  applies 
equally  to  cases  arising  in  States  which  have  the  justest  laws 
respecting  the  personal  rights  of  citizens,  and  whose  authorities 
are  ever  ready  to  enforce  such  laws,  as  to  those  which  arise  in 
States  that  may  have  violated  the  prohibition  of  the  amendment. 
In  other  words,  it  steps  into  the  domain  of  local  jurisprudence,  and 
lays  down  rules  for  the  conduct  of  individuals  in  society  towards 
each  other,  and  imposes  sanctions  for  the  enforcement  of  those 
rules,  without  referring  in  any  manner  to  any  supposed  action  of 
the  State  or  its  authorities.  .  .  . 

The  truth  is,  that  the  implication  of  a  power  to  legislate  in  this 
manner  is  based  upon  the  assumption  that  if  the  States  are 
forbidden  to  legislate  or  act  in  a  particular  way  on  a  particular  sub- 
ject, and  power  is  conferred  upon  Congress  to  enforce  the  prohibi- 
tion, this  gives  Congress  power  to  legislate  generally  upon  that 
subject,  and  not  merely  power  to  provide  modes  of  redress  against 
such  State  legislation  or  action.  The  assumption  is  certainly  un- 
sound. It  is  repugnant  to  the  Tenth  Amendment  of  the  Consti- 
tution, which  declares  that  powers  not  delegated  to  the  United 
States  by  the  Constitution,  nor  prohibited  by  it  to  the  States,  are 
reserved  to  the  States  respectively  or  to  the  people. 

We  have  not  overlooked  the  fact  that  the  fourth  section  of  the 
act  now  under  consideration  has  been  held  by  this  court  to  be 
constitutional.  That  section  declares  "  that  no  citizen,  possessing 
all  other  qualifications  which  are  or  may  be  prescribed  by  law,  shall 
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be  disqualified  for  service  as  grand  or  petit  juror  in  any  court  of  the 
United  States,  or  of  any  Slate,  oil  accounl  of  race,  color,  or  previous 
condition  of  servitude;  and  any  officer  or  other  person  charged 
with  any  duty  in  the  selection  or  summoning  of  jurors  who  shall 
exclude  or  fail  to  summon  any  citizen  for  the  cause  aforesaid,  shall. 
on  conviction  thereof,  be  deemed  guilty  of  a  misdemeanor,  and  be 
fined  not  more  than  five  thousand  dollars."  In  Ex  parte  Virginia, 
100  U.  S.  339,  it  was  held  that  an  indictment  against  a  State  officer 
under  this  section  for  excluding  persons  of  color  from  the  jury  lisl  is 
sustainable.  But  a  moment's  attention  to  its  terms  will  show  that 
the  section  is  entirely  corrective  in  its  character.  Disqualifications 
for  service  on  juries  are  only  created  by  the  law,  and  the  first  part 
of  the  section  is  aimed  at  certain  disqualifying  laws,  namely,  those 
which  make  mere  race  or  color  a  disqualification;  and  the  second 
clause  is  directed  against  those  who,  assuming  to  use  the  authority 
of  the  State  government,  carry  into  effect  such  a  rule  of  disqualifi- 
cation. In  the  Virginia  case,  the  State,  through  its  officer,  en- 
forced a  rule  of  disqualification  which  the  law  was  intended  to 
abrogate  and  counteract.  Whether  the  statute  book  of  the  State 
actually  laid  down  any  such  rule  of  disqualification,  or  not.  the 
State,  through  its  officer,  enforced  such  a  rule:  and  it  is  again>i 
such  State  action,  through  its  officers  and  agents,  that  the  last 
clause  of  the  section  is  directed.  This  aspect  of  the  law  was  deeme<  i 
sufficient  to  divest  it  of  any  unconstitutional  character,  and  makes 
it  differ  widely  from  the  first  and  second  sections  of  the  same  act 
which  we  are  now  considering.   .   .   . 

In  this  connection  it  is  proper  to  state  that  civil  rights,  such  as  are 
guaranteed  by  the  Constitution  against  State  aggression,  cannot 
be  impaired  by  the  wTongful  acts  of  individuals,  unsupported  by 
State  authority  in  the  shape  of  laws,  customs,  or  judicial  or  execu- 
tive proceedings.  The  wrongful  act  of  an  individual,  unsupported 
by  any  such  authority,  is  simply  a  private  wrong,  or  a  crime  of 
that  individual;  an  invasion  of  the  rights  of  the  injured  party,  it  is 
true,  whether  they  affect  his  person,  his  property,  or  his  reputation; 
but  if  not  sanctioned  in  some  way  by  the  State,  or  not  done  under 
State  authority,  his  rights  remain  in  full  force,  and  may  pre- 
sumably be  vindicated  by  resort  to  the  laws  of  the  State  for  redress. 
An  individual  cannot  deprive  a  man  of  his  right  to  vote,  to  hold 
property,  to  buy  and  sell,  to  sue  in  the  courts,  or  to  be  a  witness  or 
a  juror;  he  may,  by  force  or  fraud,  interfere  with  the  enjoyment  of 
the  right  in  a  particular  case;  he  may  commit  an  assault  against 
the  person,  or  commit  murder,  or  use  ruffian  violence  at  the  polls, 
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or  slander  the  good  name  of  a  fellow  citizen;  but,  unless  protected 
in  these  wrongful  acts  by  some  shield  of  State  law  or  State  author- 
ity, he  cannot  destroy  or  injure  the  right;  he  will  only  render 
himself  amenable  to  satisfaction  or  punishment;  and  amenable 
therefor  to  the  laws  of  the  State  where  the  wrongful  acts  are  com- 
mitted. Hence,  in  all  those  cases  where  the  Constitution  seeks  to 
protect  the  rights  of  the  citizen  against  discriminative  and  unjust 
laws  of  the  State  by  prohibiting  such  laws,  it  is  not  individual 
offenses,  but  abrogation  and  denial  of  rights,  which  it  denounces, 
and  for  which  it  clothes  the  Congress  with  power  to  provide  a 
remedy.  This  abrogation  and  denial  of  rights,  for  which  the  States 
alone  were  or  could  be  responsible,  was  the  great  seminal  and 
fundamental  wrong  which  was  intended  to  be  remedied.  And  the 
remedy  to  be  provided  must  necessarily  be  predicated  upon  that 
wrong.  It  must  assume  that  in  the  cases  provided  for,  the  evil  or 
wrong  actually  committed  rests  upon  some  State  law  or  State 
authority  for  its  excuse  and  perpetration. 

Of  course,  these  remarks  do  not  apply  to  those  cases  in  which 
Congress  is  clothed  with  direct  and  plenary  powers  of  legislation 
over  the  whole  subject,  accompanied  with  an  express  or  implied 
denial  of  such  power  to  the  States,  as  in  the  regulation  of  commerce 
with  foreign  nations,  among  the  several  States,  and  with  the 
Indian  tribes,  the  coining  of  money,  the  establishment  of  post 
offices  and  post  roads,  the  declaring  of  war,  etc.  In  these  cases 
Congress  has  power  to  pass  laws  for  regulating  the  subjects  specified 
in  every  detail,  and  the  conduct  and  transactions  of  individuals  in 
respect  thereof.  But  where  a  subject  is  not  submitted  to  the  gen- 
eral legislative  power  of  Congress,  but  is  only  submitted  thereto 
for  the  purpose  of  rendering  effective  some  prohibition  against 
particular  State  legislation  or  State  action  in  reference  to  that 
subject,  the  power  given  is  limited  by  its  object,  and  any  legisla- 
tion by  Congress  in  the  matter  must  necessarily  be  corrective  in  its 
character,  adapted  to  counteract  and  redress  the  operation  of  such 
prohibited  State  laws  or  proceedings  of  State  officers. 

If  the  principles  of  interpretation  which  we  have  laid  down  are 
correct,  as  we  deem  them  to  be  (and  they  are  in  accord  with  the 
principles  laid  down  in  the  cases  before  referred  to,  as  well  as  in  the 
recent  case  of  United  States  v.  Harris,  106  U.  S.  629),  it  is  clear 
that  the  law  in  question  cannot  be  sustained  by  any  grant  of  legis- 
lative power  made  to  Congress  by  the  Fourteenth  Amendment. 
That  amendment  prohibits  the  States  from  denying  to  any  person 
the  equal  protection  of  the  laws,  and  declares  that  Congress  shall 
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have  power  to  enforce,  by  appropriate  legislation,  the  provisions 
of  the  amendment.  The  l:i\v  in  question,  without  any  reference 
to  adverse  State  iegisli itii m  on  the subject,  declares  thai  all  persons 
shall  be  entitled  to  equal  accommodations  and  privileges  of  inns, 
public  conveyances,  and  places  of  public  amusement,  and  imposes 
a  penalty  upon  any  individual  who  shall  deny  to  any  citizen  such 
equal  accommodations  and  privileges.  This  is  not  corrective 
legislation;  it  is  primary  and  direct ;  it  takes  immediate  and  abso- 
lute possession  of  the  subject  of  the  right  of  admission  to  inns, 
public  conveyances,  and  places  of  amusement.  .  .  . 

We  have  discussed  the  question  presented  by  the  law  on  the 
assumption  that  a  right  to  enjoy  equal  accommodation  and  privi- 
leges in  all  inns,  public  conveyances,  and  places  of  public  amuse- 
ment, is  one  of  the  essential  rights  of  the  citizen  which  no  Slate 
can  abridge  or  interfere  with.  Whether  it  is  such  a  right,  or  not, 
is  a  different  question  which,  in  the  view  we  have  taken  of  the  valid- 
ity of  the  law  on  the  ground  already  stated,  it  is  not  necessary  to 
examine. 

We  have  also  discussed  the  validity  of  the  law  in  reference  to 
cases  arising  in  the  States  only;  and  not  in  reference  to  cases  arising 
in  the  Territories  or  the  District  of  Columbia,  which  are  subject 
to  the  plenary  legislation  of  Congress  in  every  branch  of  municipal 
regulation.  Whether  the  law  would  be  a  valid  one  as  applied  to  t  he 
Territories  and  the  District  is  not  a  question  for  consideration  in 
the  cases  before  us:  they  all  being  cases  arising  within  the  limits  of 
States.  And  whether  Congress,  in  the  exercise  of  its  power  to 
regulate  commerce  amongst  the  several  States,  might  or  might  not 
pass  a  law  regulating  rights  in  public  conveyances  passing  from 
one  State  to  another,  is  also  a  question  which  is  not  now  before  us, 
as  the  sections  in  question  are  not  conceived  in  any  such  view. 

But  the  power  of  Congress  to  adopt  direct  and  primary,  as  dis- 
tinguished from  corrective  legislation,  on  the  subject  in  hand,  is 
sought,  in  the  second  place,  from  the  Thirteenth  Amendment, 
which  abolishes  slavery.  This  amendment  declares  "  that  neither 
slavery,  nor  involuntary  servitude,  except  as  a  punishment  for 
crime,  whereof  the  party  shall  have  been  duly  convicted,  shall 
exist  within  the  United  States,  or  any  place  subject  to  their  juris- 
diction ";  and  it  gives  Congress  power  to  enforce  the  amendment 
by  appropriate  legislation. 

This  amendment,  as  well  as  the  Fourteenth,  is  undoubtedly  self- 
executing  without  any  ancillary  legislation,  so  far  as  its  terms  are 
applicable  to  any  existing  state  of  circumstances.      By  its  own 
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unaided  force  and  effect  it  abolished  slavery,  and  established 
universal  freedom.  Still,  legislation  may  be  necessary  and  proper 
to  meet  all  the  various  cases  and  circumstances  to  be  affected  by 
it,  and  to  prescribe  proper  modes  of  redress  for  its  violation  in 
letter  or  spirit.  And  such  legislation  may  be  primary  and  direct 
in  its  character;  for  the  amendment  is  not  a  mere  prohibition  of 
State  laws  establishing  or  upholding  slavery,  but  an  absolute 
declaration  that  slavery  or  involuntary  servitude  shall  not  exist 
in  any  part  of  the  United  States. 

It  is  true,  that  slavery  cannot  exist  without  law,  any  more  than 
property  in  lands  and  goods  can  exist  without  law:  and,  therefore, 
the  Thirteenth  Amendment  may  be  regarded  as  nullifying  all 
State  laws  which  establish  or  uphold  slavery.     But  it  has  a  reflex 
character  also,  establishing  and  decreeing  universal  civil  and  politi- 
cal freedom  throughout  the  United  States;  and  it  is  assumed,  that 
the  power  vested  in  Congress  to  enforce  the  article  by  appropriate 
legislation,  clothes  Congress  with  power  to  pass  all  laws  necessary 
and  proper  for  abolishing  all  badges  and  incidents  of  slavery  in  the 
United  States:  and  upon  this  assumption  it  is  claimed,  that  this  is 
sufficient  authority  for  declaring  by  law  that  all  persons  shall  have 
equal  accommodations  and  privileges  in  all  inns,  public  convey- 
ances, and  places  of  amusement;   the  argument  being,  that  the 
denial  of  such  equal  accommodations  and  privileges  is,  in  itself,  a 
subjection  to  a  species  of  servitude  within  the  meaning  of  the 
amendment.      Conceding  the  major  proposition  to  be  true,  that 
Congress  has  a  right  to  enact  all  necessary  and  proper  laws  for  the 
obliteration  and  prevention  of  slavery  with  all  its  badges  and 
incidents,  is  the  minor  proposition  also  true,  that  the  denial  to  any 
person  of  admission  to  the  accommodations  and  privileges  of  an 
inn,  a  public  conveyance,  or  a  theatre,  does  subject  that  person  to 
any  form  of  servitude,  or  tend  to  fasten  upon  him  any  badge  of 
slavery  ?     If  it  does  not,  then  power  to  pass  the  law  is  not  found 
in  the  Thirteenth  Amendment.  .  .  . 

It  may  be  that  by  the  Black  Code  (as  it  was  called),  in  the  times 
when  slavery  prevailed,  the  proprietors  of  inns  and  public  con- 
veyances were  forbidden  to  receive  persons  of  the  African  race, 
because  it  might  assist  slaves  to  escape  from  the  control  of  their 
masters.  This  was  merely  a  means  of  preventing  such  escapes, 
and  was  no  part  of  the  servitude  itself.  A  law  of  that  kind  could 
not  have  any  such  object  now,  however  justly  it  might  be  deemed 
an  invasion  of  the  party's  legal  right  as  a  citizen,  and  amenable  to 
the  prohibitions  of  the  Fourteenth  Amendment. 
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The  long  existence  of  African  slavery  in  this  country  gave  us 
very  distinct  notions  of  what  it  was,  and  what  were  its  necessary 
incidents.  Compulsory  service  of  the  slave  for  the  benefit  of  tin- 
master,  restraint  of  his  movements  except  by  the  master's  will, 
disability  to  hold  property,  to  make  contracts,  to  have  a  standing 
in  court,  to  be  a  witness  against  a  white  person,  and  such  like 
burdens  and  incapacities,  were  the  inseparable  incidents  of  the 
institution.   .   .   . 

We  must  not  forget  that  the  province  and  scope  of  the  Thir- 
teenth and  Fourteenth  Amendments  are  different;  the  former 
simply  abolished  slavery:  the  latter  prohibited  the  States  from 
abridging  the  privileges  or  immunities  of  citizens  of  the  United 
States;  from  depriving  them  of  life,  liberty,  or  property  without 
due  process  of  law,  and  from  denying  to  any  the  equal  protection  of 
the  laws.  The  amendments  are  different,  and  the  powers  of  ( !on- 
gress  under  them  are  different.  .  .  . 

The  only  question  under  the  present  head,  therefore,  is,  whether 
the  refusal  to  any  persons  of  the  accommodations  of  an  inn,  or  a 
public  conveyance,  or  a  place  of  public  amusement,  by  an  indi- 
vidual, and  without  any  sanction  or  support  from  any  State  law 
or  regulation,  does  inflict  upon  such  persons  any  manner  of 
servitude,  or  form  of  slavery,  as  those  terms  are  understood  in  this 
country  ?  Many  wrongs  may  be  obnoxious  to  the  prohibitions 
of  the  Fourteenth  Amendment  which  are  not,  in  any  just  sense, 
incidents  or  elements  of  slavery.  Such,  for  example,  would  lie  the 
taking  of  private  property  without  due  process  of  law;  or  allowing 
persons  who  have  committed  certain  crimes  (horse  stealing,  for 
example)  to  be  seized  and  hung  by  the  posse  comitatus  without 
regular  trial;  or  denying  to  any  person,  or  class  of  persons,  the 
right  to  pursue  any  peaceful  avocations  allowed  to  others.  What 
is  called  class  legislation  would  belong  to  this  category,  and  would 
be  obnoxious  to  the  prohibitions  of  the  Fourteenth  Amendment, 
but  would  not  necessarily  be  so  to  the  Thirteenth,  when  not 
involving  the  idea  of  any  subjection  of  one  man  to  another.  The 
Thirteenth  Amendment  has  respect,  not  to  distinctions  of  race. 
or  class,  or  color,  but  to  slavery.  .  .  . 

It  would  be  running  the  slavery  argument  into  the  ground 
to  make  it  apply  to  every  act  of  discrimination  which  a  person 
may  see  fit  to  make  as  to  the  guests  he  will  entertain,  or  as  to 
the  people  he  will  take  into  his  coach  or  cab  or  car,  or  admit  to  his 
concert  or  theatre,  or  deal  with  in  other  matters  of  intercourse  or 
business.  .  .  . 
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When  a  man  has  emerged  from  slavery,  and  by  the  aid  of  bene- 
ficent legislation  has  shaken  off  the  inseparable  concomitants  of 
that  state,  there  must  be  some  stage  in  the  progress  of  his  elevation 
when  he  takes  the  rank  of  a  mere  citizen,  and  ceases  to  be  the 
special  favorite  of  the  laws,  and  when  his  rights  as  a  citizen,  or  a 
man,  are  to  be  protected  in  the  ordinary  modes  by  which  other 
men's  rights  are  protected.  There  were  thousands  of  free  colored 
people  in  this  country  before  the  abolition  of  slavery,  enjoying  all 
the  essential  rights  of  life,  liberty  and  property  the  same  as  white 
citizens :  yet  no  one,  at  that  time,  thought  that  it  was  any  invasion 
of  his  personal  status  as  a  freeman  because  he  was  not  admitted  to 
all  the  privileges  enjoyed  by  white  citizens,  or  because  he  was  sub- 
jected to  discriminations  in  the  enjoyment  of  accommodations  in 
inns,  public  conveyances  and  places  of  amusement.  Mere  dis- 
criminations on  account  of  race  or  color  were  not  regarded  as 
badges  of  slavery.  If,  since  that  time,  the  enjoyment  of  equal 
rights  in  all  these  respects  has  become  established  by  constitutional 
enactment,  it  is  not  by  force  of  the  Thirteenth  Amendment  (which 
merely  abolishes  slavery),  but  by  force  of  the  Fourteenth  and 
Fifteenth  Amendments.  .  .  . 

On  the  whole  we  are  of  opinion,  that  no  countenance  of  authority 
for  the  passage  of  the  law  in  question  can  be  found  in  either  the 
Thirteenth  or  Fourteenth  Amendment  of  the  Constitution;  and 
no  other  ground  of  authority  for  its  passage  being  suggested,  it 
must  necessarily  be  declared  void,  at  least  so  far  as  its  operation 
in  the  several  States  is  concerned. 

This  conclusion  disposes  of  the  cases  now  under  consideration. 
In  the  cases  of  the  United  States  v.  Michael  Ryan,  and  of  Richard 
A.  Robinson  and  Wife  v.  The  Memphis  &  Charleston  Railroad 
Company,  the  judgments  must  be  affirmed.  In  the  other  cases, 
the  answer  to  be  given  will  be  that  the  first  and  second  sections  of 
the  act  of  Congress  of  March  1st,  1875,  entitled  "  An  Act  to  protect 
all  citizens  in  their  civil  and  legal  rights,"  are  unconstitutional  and 
void,  and  that  judgment  should  be  rendered  upon  the  several 
indictments  in  those  cases  accordingly. 

And  it  is  so  ordered. 

Harlan,  J.,  dissenting.  .  .  . 
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PLESSY  v.   FERGUSON. 

Supreme  Court  of  the  I'.nited  States.     1896. 
[163  United  States,  537.] ' 

Error  to  the  Supreme  Court  of  Louisiana. 

Under  a  Louisiana  statute  (Acts,  1890,  No.  Ill,  p.  L52)  enacting 
that  "  railway  companies  carrying  passengers  in  their  coaches  in 
this  State  shall  provide  equal  but  separate  accommodations  for  the 
white  and  colored  races  "  and  that  "  any  passenger  insisting  on. 
going  into  a  coach  or  compartment  to  which  by  race  he  dues  not 
belong  shall  be  liable  to  a  fine  of  twenty-five  dollars  or  in  lieu 
thereof  to  imprisonment  for  a  period  of  not  more  than  twenty 
days,"  Plessy  was  committed  for  trial  to  the  criminal  Districl 
Court  for  the  Parish  of  Orleans.  He  interposed  a  plea  to  the 
information,  based  upon  the  unconstitutionality  of  the  statute: 
but  the  court  sustained  a  demurrer  to  the  plea.  Thereupon 
Plessy  petitioned  the  Supreme  Court  of  Louisiana  for  writs  of  pro- 
hibition and  certiorari,  against  the  judge  of  the  District  Court, 
setting  forth  that  the  petitioner  was  a  citizen  of  the  United  States 
and  a  resident  of  Louisiana,  that  he  was  of  mixed  descent,  seven- 
eighths  Caucasian  and  one-eighth  African  blood,  that  the  mixture 
of  colored  blood  was  not  discernible,  that  he  paid  for  a  first  class 
passage  on  the  East  Louisiana  Railway  —  a  line  with  both  its 
termini  in  Louisiana  —  from  New  Orleans  to  Covington,  that  he 
took  possession  of  a  vacant  seat  in  a  coach  where  passengers  of  the 
white  race  were  accommodated,  that  the  company  was  incorporated 
by  Louisiana  as  a  common  carrier,  that  the  petitioner  was  required 
by  the  conductor  to  occupy  another  seat  in  a  coach  assigned  to 
persons  not  of  the  white  race,  and  for  no  other  reason  than  that  the 
petitioner  was  of  the  colored  race,  that  upon  refusal  he  was  ejecte*  1 
from  the  coach,  that  unless  the  judge  of  the  District  Court  should 
be  enjoined  by  a  writ  of  prohibition  the  court  would  sentence  the 
petitioner,  and  that  no  appeal  lay  from  such  sentence,  the  peti- 
tioner being  without  remedy  except  by  writs  of  prohibition  and 
certiorari.  Thereupon  the  respondent  was  ordered  to  show 
cause  why  a  writ  of  prohibition  should  not  issue  and  lie  made  per- 
petual and  also  to  certify  the  record  of  the  proceedings;  and  after 
answer  the  Supreme  Court  of  Louisiana  held  the  statute  constitu- 
tional and  denied  the  relief  (45  La.  Ann.  80). 

1  The  reporter's  statement  hus  not  been  reprinted.  —  Ed. 
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A.  W.  Tour  gee  and  others,  for  plaintiff  in  error;  and  A.  P. 
Morse  and  others,  contra. 

Brown,  J.,  .  .  .  delivered  the  opinion  of  the  court.  .  .  . 

The  constitutionality  of  this  act  is  attacked  upon  the  ground 
that  it  conflicts  both  with  the  Thirteenth  Amendment  of  the  Con- 
stitution, abolishing  slavery,  and  the  Fourteenth  Amendment, 
which  prohibits  certain  restrictive  legislation  on  the  part  of  the 
States. 

1.  That  it  does  not  conflict  with  the  Thirteenth  Amendment, 
which  abolished  slavery  and  involuntary  servitude,  except  as  a 
punishment  for  crime,  is  too  clear  for  argument.  Slavery  implies 
involuntary  servitude  —  a  state  of  bondage;  the  ownership  of  man- 
kind as  a  chattel,  or  at  least  the  control  of  the  labor  and  services 
of  one  man  for  the  benefit  of  another,  and  the  absence  of  a  legal 
right  to  the  disposal  of  his  own  person,  property  and  services.  .  .  . 

A  statute  which  implies  merely  a  legal  distinction  between  the 
white  and  colored  races  —  a  distinction  which  is  founded  in  the 
color  of  the  two  races,  and  which  must  always  exist  so  long  as 
white  men  are  distinguished  from  the  other  race  by  color  —  has 
no  tendency  to  destroy  the  legal  equality  of  the  two  races,  or 
reestablish  a  state  of  involuntary  servitude.  Indeed,  we  do  not 
understand  that  the  Thirteenth  Amendment  is  strenuously  relied 
upon  by  the  plaintiff  in  error  in  this  connection. 

2.  By  the  Fourteenth  Amendment,  all  persons  born  or  natural- 
ized in  the  United  States,  and  subject  to  the  jurisdiction  thereof, 
are  made  citizens  of  the  United  States  and  of  "the  State  wherein 
they  reside;  and  the  States  are  forbidden  from  making  or  enforcing 
any  law  which  shall  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States,  or  shall  deprive  any  person  of  life,  liberty  or 
property  without  due  process  of  law,  or  deny  to  any  person  within 
their  jurisdiction  the  equal  protection  of  the  laws. 

The  proper  construction  of  this  amendment  was  first  called  to 
the  attention  of  this  court  in  the  Slaughter-House  Cases,  16  Wall.  36, 
which  involved,  however,  not  a  question  of  race,  but  one  of  ex- 
clusive privileges.  The  case  did  not  call  for  any  expression  of 
opinion  as  to  the  exact  rights  it  was  intended  to  secure  to  the 
colored  race,  but  it  was  said  generally  that  its  main  purpose  was  to 
establish  the  citizenship  of  the  negro;  to  give  definitions  of  citizen- 
ship of  the  United  States  and  of  the  States,  and  to  protect  from  the 
hostile  legislation  of  the  States  the  privileges  and  immunities  of 
citizens  of  the  United  States,  as  distinguished  from  those  of  citizens 
of  the  States. 
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The  object  of  the  amendment  was  undoubtedly  to  enforce  the 
absolute  equality  of  the  two  races  before  the  law,  bui  in  the  nature 
of  things  it  could  not  have  been  intended  to  abolish  distinctions 
based  upon  color,  or  to  enforce  social,  as  distinguished  from  politi- 
cal equality,  or  a  commingling  of  the  two  races  upon  terms  unsat- 
isfactory to  cither.  Laws  permit  tint:,  and  even  requiring,  their 
separation  in  places  where  they  are  liable  to  lie  brought  into  con- 
tact do  not  necessarily  imply  the  inferiority  of  either  race  to  tin- 
other,  and  have  been  generally,  if  not  universally,  recognized  as 
within  the  competency  of  the  state  legislatures  in  the  exercise  of 
their  police  power.  The  most  common  instance  of  this  is  connect  ed 
with  the  establishment  of  separate  schools  for  white  and  colored 
children,  which  has  been  held  to  be  a  valid  exercise  of  the  Legislative 
power  even  by  courts  of  States  where  the  political  rights  of  the 
colored  race  have  been  longest  and  most  earnestly  enforced. 

One  of  the  earliest  of  these  cases  is  that  of  Roberts  v.  (  it\  of 
Boston,  5  Cush.  198,  in  which  the  Supreme  Judicial  Court  of 
Massachusetts  held  that  the  general  school  committee  of  Boston 
had  power  to  make  provision  for  the  instruction  of  colored  chil- 
dren in  separate  schools  established  exclusively  for  them,  and  to 
prohibit  their  attendance  upon  the  other  schools.  "  The  great 
principle,"  said  Chief  Justice  Shaw,  p.  206,  "  advanced  by  the 
learned  and  eloquent  advocate  for  the  plaintiff "  (Mr.  Charles 
Sumner),  "  is,  that  by  the  constitution  and  lawrs  of  Massachusetts, 
all  persons  without  distinction  of  age  or  sex,  birth  or  color,  origin 
or  condition,  are  equal  before  the  law.  .  .  .  But,  when  this  great 
principle  comes  to  be  applied  to  the  actual  and  various  conditions 
of  persons  in  society,  it  will  not  warrant  the  assertion,  that  men  and 
women  are  legally  clothed  with  the  same  civil  and  political  powers. 
and  that  children  and  adults  are  legally  to  have  the  same  functions 
and  be  subject  to  the  same  treatment;  but  only  that  the  rights  of 
all,  as  they  are  settled  and  regulated  by  law,  are  equally  entitled 
to  the  paternal  consideration  and  protection  of  the  law  for  their 
maintenance  and  security."  It  was  held  that  the  powers  of  the 
committee  extended  to  the  establishment  of  separate  schools  for 
children  of  different  ages,  sexes  and  colors,  and  that  they  might 
also  establish  special  schools  for  poor  and  neglected  children,  who 
have  become  too  old  to  attend  the  primary  school,  and  yet  have  not 
acquired  the  rudiments  of  learning,  to  enable  them  to  enter  the 
ordinary  schools.  Similar  laws  have  been  enacted  by  Congress 
under  its  general  power  of  legislation  over  the  District  of  Colum- 
bia, Rev.  Stat.  D.  C.  §§  281,  282,  283,  310,  319,  as  well  as  by  the 
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legislatures  of  many  of  the  States,  and  have  been  generally,  if  not 
uniformly,  sustained  by  the  courts.  State  v.  McCann,  21  Ohio 
St.  198;  Lehew  v.  Brummell,  15  S.  W.  Rep.  765;  Ward  v.  Flood, 
48  California,  36;  Bertonneau  v.  School  Directors,  3  Woods,  177; 
People  v.  Gallagher,  93  N.  Y.  438;  Cory  v.  Carter,  48  Indiana, 
327;  Dawson  v.  Lee,  83  Kentucky,  49.1 

Laws  forbidding  the  intermarriage  of  the  two  races  may  be  said 
in  a  technical  sense  to  interfere  with  the  freedom  of  contract,  and 
yet  have  been  universally  recognized  as  within  the  police  power 
of  the  State.     State  v.  Gibson,  36  Indiana,  389. 

The  distinction  between  laws  interfering  with  the  political 
equality  of  the  negro  and  those  requiring  the  separation  of  the 
two  races  in  schools,  theatres,  and  railway  carriages  has  been 
frequently  drawn  by  this  court.  .  .  . 

Almost  directly  in  point  is  the  case  of  the  Louisville,  New 
Orleans  &c.  Railway  v.  Mississippi,  133  XL  S.  587.  .  .  . 

Similar  statutes  for  the  separation  of  the  two  races  upon  public 
conveyances  were  held  to  be  constitutional  in  West  Chester  &c. 
Railroad  v.  Miles,  55  Penn.  St.  209;  Day  v.  Owen,  5  Michigan,  520; 
Chicago  &c.  Railway  v.  Williams,  55  Illinois,  185;  Chesapeake  &c. 
Railroad  v.  Wells,  85  Tennessee,  613;  Memphis  &c.  Railroad  v. 
Benson,  85  Tennessee,  627;  The  Sue,  22  Fed.  Rep.  843;  Logwood 
v.  Memphis  &c.  Railroad,  23  Fed.  Rep.  318;  McGuinn  v.  Forbes, 
37  Fed.  Rep.  639;  People  v.  King,  18  N.  E.  Rep.  245;  Houck  v. 
South  Pac.  Railway,  38  Fed.  Rep.  226;  Heard  v.  Georgia  Railroad 
Co.,  3  Int.  Com.  Com'n,  111;   s.c,  1  ibid.  428.  .  .  . 

It  is  claimed  by  the  plaintiff  in  error  that,  in  any  mixed  com- 
munity, the  reputation  of  belonging  to  the  dominant  race,  in  this 
instance  the  white  race,  is  property,  in  the  same  sense  that  a  right 
of  action,  or  of  inheritance,  is  property.  Conceding  this  is  to  be 
so,  for  the  purposes  of  this  case,  we  are  unable  to  see  how  this 
statute  deprives  him  of,  or  in  any  way  affects  his  right  to,  such 
property.  If  he  be  a  white  man  and  assigned  to  a  colored  coach, 
he  may  have  his  action  for  damages  against  the  company  for  being 
deprived  of  his  so  called  property.  Upon  the  other  hand,  if  he  be  a 
colored  man  and  be  so  assigned,  he  has  been  deprived  of  no  prop- 
erty, since  he  is  not  lawfully  entitled  to  the  reputation  of  being  a 
white  man. 

In  this  connection,  it  is  also  suggested  by  the  learned  counsel  for 
the  plaintiff  in  error  that  the  same  argument  that  will  justify  the 

1  See  dimming  v.  Richmond  County  Board  of  Education,  175  U.  S.  528 
(1889).  —  Ed. 
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state  legislature  in  requiring  railways  to  provide  separate  accom- 
modations for  the  two  races  will  also  authorize  them  to  require 
separate  cars  to  be  provided  for  people  whose  hair  is  of  a  certain 

color,  or  who  are  aliens,  or  who  belong  to  certain  nationalities,  or 
to  enact  laws  requiring  colored  people  to  walk  upon  one  side  of  tin- 
street,  and  white  people  upon  the  other,  or  requiring  white  men's 
houses  to  he  painted  white,  and  colored  men's  black,  or  their 
vehicles  or  business  si<j;ns  in  lie  of  different  colors,  upon  the  theory 
that  one  side  of  the  street  is  as  good  as  the  other,  or  that  a  house  or 
vehicle  of  one  color  is  as  good  as  one  of  another  color.  The  reply  to 
all  this  is  that  every  exercise  of  the  police  power  must  be  reason- 
able, and  extend  only  to  such  laws  as  are  enacted  in  good  faith  for 
the  promotion  for  the  public  good,  and  not  for  the  annoyance  or 
oppression  of  a  particular  class.  .  .  . 

So  far,  then,  as  a  conflict  with  the  Fourteenth  Amendment  is 
concerned,  the  case  reduces  itself  to  the  question  whether  the 
statute  of  Louisiana  is  a  reasonable  regulation,  and  with  respect  to 
this  there  must  necessarily  be  a  large  discretion  on  the  part  of  the 
legislature.  In  determining  the  question  of  reasonableness  it  is  at 
liberty  to  act  with  reference  to  the  established  usages,  customs  and 
traditions  of  the  people,  and  with  a  view  to  the  promotion  of  their 
comfort,  and  the  preservation  of  the  public  peace  and  good  order. 
Gauged  by  this  standard,  we  cannot  say  that  a  law  which  author- 
izes or  even  requires  the  separation  of  the  two  races  in  public 
conveyances  is  unreasonable,  or  more  obnoxious  to  the  Fourteenth 
Amendment  than  the  acts  of  Congress  requiring  separate  schools 
for  colored  children  in  the  District  of  Columbia,  the  constitution- 
ality of  which  does  not  seem  to  have  been  questioned,  or  the 
corresponding  acts  of  state  legislatures. 

We  consider  the  underlying  fallacy  of  the  plaintiff's  argument  to 
consist  in  the  assumption  that  the  enforced  separation  of  the  two 
races  stamps  the  colored  race  with  a  badge  of  inferiority.  If  this 
be  so,  it  is  not  by  reason  of  anything  found  in  the  act,  but  solel.y 
because  the  colored  race  chooses  to  put  that  construction  upon  it. 
The  argument  necessarily  assumes  that  if,  as  has  been  more  than 
once  the  case,  and  is  not  unlikely  to  be  so  again,  the  colored  race 
should  become  the  dominant  power  in  the  state  legislature,  and 
should  enact  a  law  in  precisely  similar  terms,  it  would  thereby 
relegate  the  white  race  to  an  inferior  position.  We  imagine  that 
the  white  race,  at  least,  would  not  acquiesce  in  this  assumption. 
The  argument  also  assumes  that  social  prejudices  may  be  over- 
come by  legislation,  and  that  equal  rights  cannot  be  secured  to  the 


650  RACE    DISCRIMINATION. 

negro  except  by  an  enforced  commingling  of  the  two  races.  We 
cannot  accept  this  proposition.  If  the  two  races  are  to  meet  upon 
terms  of  social  equality,  it  must  be  the  result  of  natural  affinities, 
a  mutual  appreciation  of  each  other's  merits  and  a  voluntary  con- 
sent of  individuals.  .  .  .  Legislation  is  powerless  to  eradicate 
racial  instincts  or  to  abolish  distinctions  based  upon  physical  dif- 
ferences, and  the  attempt  to  do  so  can  only  result  in  accentuating 
the  difficulties  of  the  present  situation.  If  the  civil  and  political 
rights  of  both  races  be  equal  one  cannot  be  inferior  to  the  other 
civilly  or  politically.  If  one  race  be  inferior  to  the  other  socially, 
the  Constitution  of  the  United  States  cannot  put  them  upon  the 
same  plane. 

It  is  true  that  the  question  of  the  proportion  of  colored  blood 
necessary  to  constitute  a  colored  person,  as  distinguished  from  a 
white  person,  is  one  upon  which  there  is  a  difference  of  opinion  in 
the  different  States,  some  holding  that  any  visible  admixture  of 
black  blood  stamps  the  person  as  belonging  to  the  colored  race 
(State  v.  Chavers,  5  Jones,  [N.  C]  1,  p.  11);  others  that  it  depends 
upon  the  preponderance  of  blood  (Gray  v.  State,  4  Ohio,  354; 
Monroe  v.  Collins,  17  Ohio  St.  665);  and  still  others  that  the  pre- 
dominance of  white  blood  must  only  be  in  the  proportion  of  three 
fourths.  (People  v.  Dean,  14  Michigan,  406;  Jones  v.  Common- 
wealth, 80  Virginia,  538.)  But  these  are  questions  to  be  deter- 
mined under  the  laws  of  each  State  and  are  not  properly  put  in 
issue  in  this  case.  Under  the  allegations  of  his  petition  it  may 
undoubtedly  become  a  question  of  importance  whether,  under  the 
laws  of  Louisiana,  the  petitioner  belongs  to  the  white  or  colored 
race. 

The  judgment  of  the  court  below  is,  therefore, 

Affirmed.1 

Harlan,  J.,  dissenting.  .  .  . 

Brewer,  J.,  did  not  hear  the  argument  or  participate  in  the 
decision  of  this  case. 

1  Other  cases  on  race  discrimination  are  Pace  v.  Alabama,  106  U.  S.  583 
(1882);  Beatty  v.  Benton,  135  U.  S.  244  (1890);  Berea  College  v.  Kentucky, 
211  U.  S.  45  (1908);   Marbles  v.  Crecy,  215  U.  S.  63  (1909).  —  Ed. 
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Section  IV. 

The  Fourteenth  Arm  ndnu  nt  and  Police  Power. 

BARTEMEYER  v.   IOWA. 

Supreme  Court  of  the  United  States.     1874. 

[18  Wallace,  129.] 

Error  to  the  Supreme  Court  of  Iowa. 

On  appeal  from  an  acquittal  by  a  justice  of  the  peace,  Barte- 
meyer  was  tried  in  a  circuit  court  of  the  State  of  Iowa  under  an 
information  charging  him  with  selling  intoxicating  liquors  in  1870. 
His  plea  to  the  information  admitted  the  sale  of  a  glass  of  whiskey, 
but  said:  "  Defendant  alleges  that  he  committed  no  crime  known 
to  the  law,  .  .  .  for  the  reason  that  he  .  .  .  was  the  lawful 
owner  ...  of  said  .  .  .  one  glass  of  intoxicating  liquor  .  .  . 
prior  to  the  day  on  which  the  law  was  passed  under  which  these 
proceedings  are  instituted  and  prosecuted,  .  .  .  being  chapter  64 
of  the  revision  of  1860."  Without  any  evidence  and  with  waiver 
of  a  jury,  the  case  was  submitted  to  the  court,  A  judgment  of 
guilty  was  rendered;  and  the  defendant  was  sentenced  to  a  fine 
of  twenty  dollars  and  costs.  A  bill  of  exceptions  was  taken;  and 
the  Supreme  Court  of  Iowa  affirmed  the  judgment,  the  main 
ground  relied  upon  for  a  reversal  in  that  court  having  been  that  the 
statute  was  in  violation  of  the  Constitution  of  the  United  States. 

W.  T.  Dittoe,  for  plaintiff  in  error;  and  H.  O'Connor,  Attorney 
General  of  Iowa,  contra. 

Miller,  J.,  .  .  .  delivered  the  opinion  of  the  court,  .  .  . 

The  case  has  been  submitted  to  us  on  printed  argument.  That 
on  the  part  of  the  plaintiff  in  error  has  taken  a  very  wide  range,  and 
is  largely  composed  of  the  arguments  familiar  to  all,  against  the 
right  of  the  States  to  regulate  traffic  in  intoxicating  liquors.  So 
far  as  this  argument  deals  with  the  mere  question  of  regulating 
this  traffic,  or  even  its  total  prohibition,  as  it  may  have  been 
affected  by  anything  in  the  federal  Constitution  prior  to  the  recent 
amendments  of  that  instrument,  we  do  not  propose  to  enter  into 
a  discussion.  Up  to  that  time  it  had  been  considered  as  falling 
within  the  police  regulations  of  the  States,  left  to  their  judgment, 
and  subject  to  no  other  limitations  than  such  as  were  imposed  by 
the  State  constitution,  or  by  the  general  principles  supposed  to 
limit  all  legislative  power.  It  has  never  been  seriously  contended 
that  such  laws  raised  any  question  growing  out  of  the  Constitution 
of  the  United  States. 
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But  the  case  before  us  is  supposed  by  counsel  of  the  plaintiff  in 
error  to  present  a  violation  of  the  fourteenth  amendment  of  the 
Constitution,  on  the  ground  that  the  act  of  the  Iowa  legislature 
is  a  violation  of  the  privileges  and  immunities  of  citizens  of  the 
United  States  which  that  amendment  declares  shall  not  be  abridged 
by  the  States;  and  that  in  his  case  it  deprives  him  of  his  property 
without  due  process  of  law. 

As  regards  both  branches  of  this  defense,  it  is  to  be  observed 
that  the  statute  of  Iowa,  which  is  complained  of,  was  in  existence 
long  before  the  amendment  of  the  federal  Constitution,  which  is 
thus  invoked  to  render  it  invalid.     Whatever  were  the  privileges 
and  immunities  of  Mr.  Bartemeyer,  as  they  stood  before  that 
amendment,  under  the  Iowa  statute,   they  have  certainly  not 
been  abridged  by  any  action  of  the  State  legislature  since  that 
amendment  became  a  part  of  the  Constitution.     And  unless  that 
amendment  confers  privileges  and  immunities  which  he  did  not  pre- 
viously possess,  the  argument  fails.     But  the  most  liberal  advocate 
of  the  rights  conferred  by  that  amendment  have  contended  for 
nothing  more  than  that  the  rights  of  the  citizen  previously  existing, 
and  dependent  wholly  on  State  laws  for  their  recognition,  are  now 
placed  under  the  protection  of  the  federal  government,  and  are 
secured  by  the  federal  Constitution.     The  weight  of  authority  is 
overwhelming  that  no  such  immunity  has  heretofore  existed  as 
would  prevent  State  legislatures  from  regulating  and  even  pro- 
hibiting the  traffic  in  intoxicating  drinks,  with  a  solitary  exception. 
That  exception  is  the  case  of  a  law  operating  so  rigidly  on  property 
in  existence  at  the  time  of  its  passage,  absolutely  prohibiting  its 
sale,  as  to  amount  to  depriving  the  owner  of  his  property.      A 
single  case,  that  of  Wynehamer  v.  The  People,  3  Kernan,  486,  has 
held  that  as  to  such  property  the  statute  would  be  void  for  that 
reason.    But  no  case  has  held  that  such  a  law  was  void  as  violating 
the  privileges  or  immunities  of  citizens  of  a  State  or  of  the  United 
States.     If,  however,  such  a  proposition  is  seriously  urged,  we  think 
that  the  right  to  sell  intoxicating  liquors,  so  far  as  such  a  right 
exists,  is  not  one  of  the  rights  growing  out  of  citizenship  of  the 
United  States,  and  in  this  regard  the  case  falls  within  the  prin- 
ciples laid  down  by  this  court  in  the  Slaughter-House  Cases,  16 
Wallace,  36. 

But  if  it  were  true,  and  it  was  fairly  presented  to  us,  that  the 
defendant  was  the  owner  of  the  glass  of  intoxicating  liquor  which 
he  sold  to  Hickey,  at  the  time  that  the  State  of  Iowa  first  imposed 
an  absolute  prohibition  on  the  sale  of  such  liquors,  then  we  concede 
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that  two  very  grave  questions  would  arise,  namely:  1.  Whether 
this  would  be  a  statute  depriving  him  of  his  property  wit  hunt  due 
process  of  law;  and  2.  whether  if  it  were  bo,  it  would  be  so 
far  a  violation  of  the  fourteenth  amendment  in  that  regard  as 
would  call  for  judicial  action  by  this  court. 

Both  of  these  questions,  whenever  they  may  be  presented  to  us, 
are  of  an  importance  to  require  the  mosl  careful  and  serious  con- 
sideration. They  arc  not  to  be  lightly  treated,  nor  are  we  author- 
ized to  make  any  advances  to  meet  them  until  we  are  required  to  do 
so  by  the  duties  of  our  position. 

In  the  case  before  us,  the  Supreme  Court  of  Iowa,  whose  judg- 
ment we  are  called  on  to  review,  did  not  consider  it.  They  said 
that  the  record  did  not  present  it. 

It  is  true  the  bill  of  exceptions,  as  it  seems  to  us,  does  show  that 
the  defendant's  plea  was  all  the  evidence  given,  but  this  does  not 
remove  the  difficulty  in  our  minds.  The  plea  states  that  the 
defendant  was  the  owner  of  the  glass  of  liquor  sold  prior  to  the 
passage  of  the  law  under  which  the  proceedings  against  him  were 
instituted,  being  chapter  sixty-four  of  the  revision  of  1860. 

If  this  is  to  be  treated  as  an  allegation  that  the  defendant  was  the 
owner  of  that  glass  of  liquor  prior  to  1860,  it  is  insufficient,  because 
the  revision  of  the  laws  of  Iowa  of  1860  was  not  an  enactment  of 
new  laws,  but  a  revision  of  those  previously  enacted;  and  there  has 
been  in  existence  in  the  State  of  Iowa,  ever  since  the  code  of  1851, 
a  law  strictly  prohibiting  the  sale  of  such  liquors;  the  act  in  all 
essential  particulars  under  which  the  defendant  was  prosecuted, 
amended  in  some  immaterial  points.  If  it  is  supposed  that  the 
averment  is  helped  by  the  statement  that  he  owned  the  liquor 
before  the  law  was  passed,  the  answer  is  that  this  is  a  mere  con- 
clusion of  law.  He  should  have  stated  when  he  became  the  owner 
of  the  liquor,  or  at  least  have  fixed  a  date  when  he  did  own  it.  and 
leave  the  court  to  decide  when  the  law  took  effect,  and  apply  it  to 
his  case.  But  the  plea  itself  is  merely  argumentative,  and  does  not 
state  the  ownership  as  a  fact,  but  says  he  is  not  guilty  of  any 
offense,  because  of  such  fact. 

If  it  be  said  that  this  manner  of  looking  at  the  case  is  narrow  and 
technical,  we  answer  that  the  record  affords  to  us  on  its  face  the 
strongest  reason  to  believe  that  it  has  been  prepared  from  the 
beginning,  for  the  purpose  of  obtaining  the  opinion  of  this  court  on 
important  constitutional  questions  without  the  actual  existence  of 
the  facts  on  which  such  questions  can  alone  arise. 


654         THE   FOURTEENTH    AMENDMENT   AND    POLICE    POWER. 

It  is  absurd  to  suppose  that  the  plaintiff,  an  ordinary  retailer  of 
drinks,  could  have  proved,  if  required,  that  he  had  owned  that 
particular  glass  of  whiskey  prior  to  the  prohibitory  liquor  law  of 
1851.  .  .  . 

Bradley,  J.  .  .  .  Whilst  I  concur  in  the  conclusion  to  which 
the  court  has  arrived  in  this  case,  I  think  it  proper  to  state  briefly 
and  explicitly  the  grounds  on  which  I  distinguish  it  from  the 
Slaughter-House  Cases,  which  were  argued  at  the  same  time.  I 
prefer  to  do  this  in  order  that  there  may  be  no  misapprehension  of 
the  views  which  I  entertain  in  regard  to  the  application  of  the 
fourteenth  amendment  to  the  Constitution.  .  .  . 

Whether  the  plea  meant  to  assert  that  the  defendant  owned  the 
liquor  prior  to  the  passage  of  the  original  law,  or  only  prior  to  its 
re-enactment  in  the  revision,  is  doubtful,  and,  being  doubtful,  it 
must  be  interpreted  most  strongly  against  the  pleader.  It  amounts, 
therefore,  only  to  an  allegation  that  the  defendant  became  owner 
of  the  liquor  at  a  time  when  it  was  unlawful  to  sell  it  in  Iowa. 
The  law,  therefore,  was  not  in  this  case  an  invasion  of  property 
existing  at  the  date  of  its  passage,  and  the  question  of  depriving  a 
person  of  property  without  due  process  of  law  does  not  arise.  No 
one  has  ever  doubted  that  a  legislature  may  prohibit  the  vending 
of  articles  deemed  injurious  to  the  safety  of  society,  provided  it 
does  not  interfere  with  vested  rights  of  property.  When  such 
rights  stand  in  the  way  of  the  public  good  they  can  be  removed  by 
awarding  compensation  to  the  owner.  When  they  are  not  in 
question,  the  claim  of  a  right  to  sell  a  prohibited  article  can  never 
be  deemed  one  of  the  privileges  and  immunities  of  the  citizen.  It 
is  toto  ccdo  different  from  the  right  not  to  be  deprived  of  property 
without  due  process  of  law,  or  the  right  to  pursue  such  lawful  avo- 
cation as  a  man  chooses  to  adopt,  unrestricted  by  tyrannical  and 
corrupt  monopolies.  By  that  portion  of  the  fourteenth  amendment 
by  which  no  State  may  make  or  enforce  any  law  which  shall  abridge 
the  privileges  and  immunities  of  citizens  of  the  United  States,  or 
take  life,  liberty,  or  property,  without  due  process  of  law,  it  has 
now  become  the  fundamental  law  of  this  country  that  life,  liberty, 
and  property  (which  include  "  the  pursuit  of  happiness  ")  are 
sacred  rights,  which  the  Constitution  of  the  United  States  guaran- 
tees to  its  humblest  citizen  against  oppressive  legislation,  whether 
national  or  local,  so  that  he  cannot  be  deprived  of  them  without  due 
process  of  law.  The  monopoly  created  by  the  legislature  of  Louis- 
iana, which  was  under  consideration  in  the  Slaughter-House  Cases, 
was,  in  my  judgment,  legislation  of  this  sort  and  obnoxious  to  this 
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objection.  But  police  regulations,  intended  for  the  preservation 
of  the  public  health  and  the  public  order,  areof  an  entirely  different 
character.  So  much  of  the  Louisiana  law  as  partook  of  tin- 
character  was  uever  objected  to.  It  was  the  unconscionable 
monopoly,  of  which  the  police  regulation  was  a  mere  pretext,  thai 
was  deemed  by  the  dissenting  members  of  the  conn  an  invasion 
of  the  right  of  the  citizen  to  pursue  his  lawful  calling.  A  claim  of 
right  to  pursue  an  unlawful  calling  stands  on  very  different  grounds, 
occupying  the  same  platform  as  does  a  claim  of  righl  to  disregard 
license  laws  and  to  usurp  public  franchises.  It  is  greatly  to  be 
regretted,  as  it  seems  to  me,  that  this  distinction  was  losi  sight  of 
(as  I  think  it  was)  in  the  decision  of  the  court  referred  to. 

I  am  authorized  to  say  that  Justices  Swayne  and  Field  concur 
in  this  opinion. 

Field,  J.  .  .  .  I  have  no  doubt  of  the  power  of  the  State  to  regu- 
late the  sale  of  intoxicating  liquors  when  such  regulation  does  not 
amount  to  the  destruction  of  the  right  of  property  in  them.  The 
right  of  property  in  an  article  involves  the  power  to  sell  and  dispose 
of  such  article  as  well  as  to  use  and  enjoy  it,  Any  act  which 
declares  that  the  owner  shall  neither  sell  it  nor  dispose  of  it,  nor 
use  and  enjoy  it,  confiscates  it,  depriving  him  of  his  property 
without  due  process  of  law.  Against  such  arbitrary  legislation  by 
any  State  the  fourteenth  amendment  affords  protection.  But  the 
prohibition  of  sale  in  any  way,  or  for  any  use,  is  quite  a  different 
thing  from  a  regulation  of  the  sale  or  use  so  as  to  protect  the 
health  and  morals  of  the  community.  All  property,  even  the  most 
harmless  in  its  nature,  is  equally  subject  to  the  power  of  the  State 
in  this  respect  with  the  most  noxious. 

No  one  has  ever  pretended,  that  I  am  aware  of,  that  the  four- 
teenth amendment  interferes  in  any  respect  with  the  police  power  of 
the  State.  Certainly  no  one  who  desires  to  give  to  that  amend- 
ment its  legitimate  operation  has  ever  asserted  for  it  any  such 
effect.  It  was  not  adopted  for  any  such  purpose.  The  judges 
who  dissented  from  the  opinion  of  the  majority  of  the  court  in  the 
Slaughter-House  Cases  never  contended  for  any  such  position.  .  .  . 
It  was  because  the  act  of  Louisiana  transcended  the  limits  of 
police  regulation,  and  asserted  a  power  in  the  State  to  farm  out  the 
ordinary  avocations  of  life,  that  dissent  was  made  to  the  judgment 
of  the  court  sustaining  the  validity  of  the  act . 

It  was  believed  that  the  fourteenth  amendment  had  taken 
away  the  power  of  the  State  to  parcel  out  to  favored  citizens  the 
ordinary  trades  and  callings  of  life,  to  give  to  A  the  sole  right  to 
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bake  bread;  to  B  the  sole  right  to  make  hats;  to  C  the  sole  right 
to  sow  grain  or  plough  the  fields;  and  thus  at  discretion,  to  grant 
to  some  the  means  of  livelihood  and  withhold  it  from  others.  It 
was  supposed  that  there  were  no  privileges  or  immunities  of  citizens 
more  sacred  than  those  which  are  involved  in  the  right  to  "  the  pur- 
suit of  happiness,"  which  is  usually  classed  with  life  and  liberty; 
and  that  in  the  pursuit  of  happiness,  since  that  amendment  became 
part  of  the  fundamental  law,  every  one  was  free  to  follow  any  law- 
ful employment  without  other  restraint  than  such  as  equally 
affects  all  other  persons.  .  .  . 

This  case  was  considered  by  the  court  in  connection  with  the 
Slaughter-Houses  Cases,  although  its  decision  has  been  so  long 
delayed.  I  have  felt,  therefore,  called  upon  to  point  out  the  dis- 
tinction between  this  case  and  those  cases,  and  as  there  has  been 
some  apparent  misapprehension  of  the  views  of  the  dissenting 
judges,  to  restate  the  grounds  of  their  dissent.  .  .  . 

Judgment  affirmed. 


BARBIER  v.   CONNOLLY. 

Supreme  Court  of  the  United  States.     1885. 

[113  United  States,  27.]  l 

Error  to  the  Superior  Court  of  the  City  and  County  of  San 
Francisco,  California. 

Barbier  was  convicted  in  the  Police  Judge's  Court  of  the  City 
and  County  of  San  Francisco  of  the  misdemeanor  of  washing  and 
ironing  clothes  in  a  public  laundry,  between  ten  o'clock  at  night  and 
six  o'clock  in  the  morning,  within  a  certain  neighborhood,  in  dis- 
obedience to  an  ordinance  adopted  by  the  Board  of  Supervisors  of 
the  City  and  County  of  San  Francisco.  He  was  sentenced  to 
imprisonment  for  five  days,  and  was  committed  to  the  custody  of 
the  sheriff.  He  obtained  a  writ  of  habeas  corpus  from  the  Superior 
Court,  and  moved  for  discharge  on  the  ground  that  the  ordinance 
conflicted  with  the  constitution  of  California  and  the  Fourteenth 
Amendment,  specifications  being  that  the  ordinance  discriminated 
between  laborers  in  the  laundry  business  and  those  in  other  busi- 

1  The  statement  has  been  rewritten.  —  Ed. 
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ness,  and  between  laborers  beyond  the  prescribed  limits  and  those 
within  them,  and  deprived  the  petitioner  of  the  righl  bo  labor  and 
consequently  of  the  righl  to  acquire  property,  and  was  unreason- 
able in  its  requirements.     That  courl  dismissed  the  writ. 

A.  C.  Searle,  and  others,  for  plaintiff  in  error;  and  no  appear- 
ance for  defendant  in  error. 

Field,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

In  this  case  we  can  only  consider  whether  the  fourth  BectioD  of 
the  ordinance  of  the  city  and  county  of  San  Francisco  is  in  con- 
flict with  the  Constitution  or  laws  of  the  United  States.  We 
cannot  pass  upon  the  conformity  of  that  section  with  the  require- 
ments <>f  the  constitution  of  the  State.  Our  jurisdiction  i>  con- 
fined to  a  consideration  of  the  federal  question  involved,  which 
arises  upon  an  alleged  conflict  of  the  fourth  section  in  question  with 
the  first  section  of  the  Fourteenth  Amendment  of  the  ( lonstitution 
of  the  United  States.  No  other  part  of  the  amendment  has  any 
possible  application. 

That  fourth  section,  so  far  as  it  is  involved  in  the  case  before  the 
police  judge,  was  simply  a  prohibition  to  carry  on  the  washing  and 
ironing  of  clothes  in  public  laundries  and  washhouses,  within  certain 
prescribed  limits  of  the  city  and  county,  from  ten  o'clock  at  nighl 
until  six  o'clock  on  the  morning  of  the  following  day.  The  pro- 
hibition against  labor  on  Sunday  is  not  involved.  The  provision 
is  purely  a  police  regulation  within  the  competency  of  any  munici- 
pality possessed  of  the  ordinary  powers  belonging  to  such  bodies. 
And  it  would  be  an  extraordinary  usurpation  of  the  authority  of  a 
municipality,  if  a  federal  tribunal  should  undertake  to  supervise 
such  regulations.  It  may  be  a  necessary  measure  of  precaul  ion  in  a 
city  composed  largely  of  wooden  buildings  like  San  Francisco, 
that  occupations,  in  which  fires  are  constantly  required,  should 
cease  after  certain  hours  at  night  until  the  following  morning;  and 
of  the  necessity  of  such  regulations  the  municipal  bodies  are  the 
exclusive  judges;  at  least  any  correction  of  their  action  in  such 
matters  can  come  only  from  State  legislation  or  State  tribunals. 
The  same  municipal  authority  which  directs  the  cessation  of  labor 
must  necessarily  prescribe  the  limits  within  which  it  shall  be 
enforced,  as  it  does  the  limits  in  a  city  within  which  wooden 
buildings  cannot  be  constructed.  There  is  no  invidious  discrim- 
ination against  any  one  within  the  prescribed  limits  by  such  regu- 
lations. There  is  none  in  the  regulation  under  consideration.  The 
specification  of  the  limits  within  which  the  business  cannot  be 
carried  on  without  the  certificates  of  the  health  officer  and  Board 
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of  Fire  Wardens  is  merely  a  designation  of  the  portion  of  the  city 
in  which  the  precautionary  measures  against  fire  and  to  secure 
proper  drainage  must  be  taken  for  the  public  health  and  safety. 
It  is  not  legislation  discriminating  against  any  one.  All  persons 
engaged  in  the  same  business  within  it  are  treated  alike;  are  sub- 
ject to  the  same  restrictions  and  are  entitled  to  the  same  privileges 
under  similar  conditions. 

The  Fourteenth  Amendment,  in  declaring  that  no  State  "  shall 
deprive  any  person  of  life,  liberty,  or  property  without  due  process 
of  law,  nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws,"  undoubtedly  intended  not  only  that  there 
should  be  no  arbitrary  deprivation  of  life  or  liberty,  or  arbitrary 
spoliation  of  property,  but  that  equal  protection  and  security 
should  be  given  to  all  under  like  circumstances  in  the  enjoyment  of 
their  personal  and  civil  rights;  that  all  persons  should  be  equally 
entitled  to  pursue  their  happiness  and  acquire  and  enjoy  property; 
that  they  should  have  like  access  to  the  courts  of  the  country  for 
the  protection  of  their  persons  and  property,  the  prevention  and 
redress  of  wrongs,  and  the  enforcement  of  contracts;  that  no 
impediment  should  be  interposed  to  the  pursuits  of  any  one  except 
as  applied  to  the  same  pursuits  by  others  under  like  circumstances; 
that  no  greater  burdens  should  be  laid  upon  one  than  are  laid  upon 
others  in  the  same  calling  and  condition,  and  that  in  the  admin- 
istration of  criminal  justice  no  different  or  higher  punishment 
should  be  imposed  upon  one  than  such  as  is  prescribed  to  all  for 
like  offenses.  But  neither  the  amendment  —  broad  and  compre- 
hensive as  it  is  —  nor  any  other  amendment,  was  designed  to 
interfere  with  the  power  of  the  State,  sometimes  termed  its  police 
power,  to  prescribe  regulations  to  promote  the  health,  peace, 
morals,  education,  and  good  order  of  the  people,  and  to  legislate 
so  as  to  increase  the  industries  of  the  State,  develop  its  resources, 
and  add  to  its  wealth  and  prosperity.  From  the  very  necessities 
of  society,  legislation  of  a  special  character,  having  these  objects  in 
view,  must  often  be  had  in  certain  districts,  such  as  for  draining 
marshes  and  irrigating  arid  plains.  Special  burdens  are  often 
necessary  for  general  benefits  —  for  supplying  water,  preventing 
fires,  lighting  districts,  cleaning  streets,  opening  parks,  and  many 
other  objects.  Regulations  for  these  purposes  may  press  with 
more  or  less,  weight  upon  one  than  upon  another,  but  they  are 
designed,  not  to  impose  unequal  or  unnecessary  restrictions  upon 
any  one,  but  to  promote,  with  as  little  individual  inconvenience  as 
possible,  the  general  good.     Though,  in  many  respects,  necessarily 
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special  in  their  character,  tiny  do  aoi  furnish  jusi  ground  of  com- 
plaint if  they  operate  alike  upon  all  persons  and  property  under  the 
same  circumstances  and  com  lit  ions.  (  las-  legislation,  discriminat- 
ing against  some  and  favoring  others,  is  prohibited,  but  legislation 
which,  in  carrying  out  a  public  purpose,  is  limited  in  its  application, 
if  within  the  sphere  of  its  operation  it  affects  alike  all  persons 
similarly  situated,  is  not  within  the  amendment. 

In  the  execution  of  admitted  powers  unnecessary  proceedings  are 
often  required  which  are  cumbersome,  dilatory  and  expensive,  yet, 
if  no  discrimination  against  any  one  be  made  and  no  substantial 
right  be  impaired  by  them,  they  are  not  obnoxious  to  any  constitu- 
tional objection.  The  inconveniences  arising  in  the  administration 
of  the  laws  from  this  cause  are  matters  entirely  for  the  considera- 
tion of  the  State;  they  can  be  remedied  only  by  the  State.  In  the 
case  before  us  the  provisions  requiring  certificates  from  the  health 
officer  and  the  Board  of  Fire  Wardens  may,  in  some  instances,  be 
unnecessary,  and  the  changes  to  be  made  to  meet  the  condition- 
prescribed  may  be  burdensome,  but,  as  we  have  said,  this  i-  a 
matter  for  the  determination  of  the  municipality  in  the  execution 
of  its  police  powers,  and  not  a  violation  of  any  substantial  right  of 
the  individual. 

Judgment  affirmed. 


YICK  WO   v.   HOPKINS. 

Supreme  Court  of  the  United  States.     1886. 
[118  United  States,  356.] » 

Error  to  the  Supreme  Court  of  California.  With  tin's  case  was 
argued  Wo  Lee  v.  Hopkins,  on  appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  California. 

Ordinances  of  the  Board  of  Supervisors  of  the  County  of  San 
Francisco,  passed  in  1880,  made  it  unlawful,  and  punishable  as  a 
misdemeanor  with  a  fine  of  not  more  than  $1000  or  imprisonment 
for  not  more  than  six  months  or  both,  to  establish  or  maintain  a 
laundry  within  the  city  and  county  of  San  Francisco  without  first 
obtaining  the  consent  of  the  board  of  supervisors,  "  except  the 
same  be  located  in  a  building  constructed  either  of  brick  or  stone," 

1  The  statement  has  been  rewritten.  —  Ed. 
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or  to  erect  or  maintain  any  scaffolding  upon  the  roof  of  any  build- 
ing within  these  limits  without  first  obtaining  the  written  permis- 
sion of  the  same  board.  In  1885,  by  the  Police  Judge's  Court  No.  2 
of  San  Francisco  Yick  Wo  was  found  guilty  of  maintaining  a 
laundry  within  the  prohibited  limits  and  without  the  prescribed 
consent,  and  was  adjudged  to  pay  a  fine  of  $10  and  in  default  of 
payment  to  be  imprisoned  at  the  rate  of  one  day  for  each  dollar  of 
fine.  Upon  commitment  to  jail,  Yick  Wo  petitioned  the  Supreme 
Court  of  California  for  a  writ  of  habeas  corpus.  The  sheriff  made 
return  in  accordance  with  the  facts  already  stated.  It  was  ad- 
mitted that  Yick  Wo  was  a  native  of  China,  came  to  California  in 
1861,  was  still  a  Chinese  subject,  had  been  engaged  in  the  laundry 
business  in  the  same  premises  for  twenty-two  years,  had  from  the 
fire  wardens  a  license  specifying  that  the  premises  and  appliances 
were  in  good  condition  and  their  use  not  dangerous  to  surround- 
ing property,  and  had  from  the  health  officer  a  certificate  that  all 
proper  arrangements  for  carrying  on  a  laundry  without  injury  to 
the  sanitary  condition  of  the  neighborhood  had  been  complied 
with.  It  was  admitted  that  when  the  ordinances  were  passed 
there  were  about  320  laundries,  of  which  about  240  were  owned  and 
conducted  by  subjects  of  China,  that  about  310  of  the  laundries 
were  constructed  of  wood,  and  that  the  capital  thus  invested  by 
subjects  of  China  amounted  to  not  less  than  $200,000.  It  was  also 
admitted  that  Yick  Wo  and  about  150  of  his  countrymen  had  been 
arrested  for  non-compliance  with  the  ordinances,  while,  as  the 
petition  for  habeas  corpus  said,  "  Those  who  are  not  subjects  of 
China,  and  who  are  conducting  eighty  odd  laundries  under  similar 
conditions,  are  left  unmolested  ";  but  on  the  other  side  it  was 
insisted  that  the  unmolested  laundries  were  in  wooden  buildings 
without  wooden  scaffoldings  on  the  roof.  It  was  admitted  also 
that  "  petitioner  and  200  of  his  countrymen  similarly  situated 
petitioned  the  board  of  supervisors  for  permission  to  continue  their 
business  in  the  various  houses  which  they  had  been  occupying  and 
using  for  laundries  for  more  than  twenty  years,  and  such  petitions 
were  denied,  and  all  the  petitions  of  those  who  were  not  Chinese, 
with  one  exception,  .  .  .  were  granted."  The  writ  was  discharged 
by  the  Supreme  Court  of  California,  and  the  prisoner  remanded. 
In  deference  to  this  decision,  the  Circuit  Court  of  the  United  States 
discharged  the  writ  in  the  similar  case  of  Wo  Lee  v.  Hopkins  (26 
Fed.  471). 

Hall  McAllister,   and  others,   for  plaintiffs  in  error;    and  A. 
Clarke  and  another,  contra. 
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Matthews,  .].,  delivered  the  opinion  of  the  court.  .  .  . 

The  determination  of  the  question   whether  the  proceedings 

under  these  ordinances  and  in  enforcement  of  them  are  in  conflict 
with  the  Constitution  and  law.-  of  the  United  State-  necessarily 
involves  the  meaning  of  the  ordinances,  which,  for  t  hat  purpose,  we 
are  required  to  ascertain  and  adjudge. 

We  are  consequently  constrained,  at  the  outset ,  to  differ  from  the 
Supreme  Court  of  California  upon  the  real  meaning  of  the  ordi- 
nances in  question.  That  court  considered  these  ordinances  as 
vesting  in  the  hoard  of  supervisors  a  not  unusual  discretion  in 
granting  or  withholding  their  assent  to  the  use  of  wooden  buildings 
as  laundries,  to  he  exercised  in  reference  to  the  circumstances  ol 
each  case,  with  a  view  to  the  protection  of  the  public  against  the 
dangers  of  fire.  We  are  not  able  to  concur  in  that  interpretation 
of  the  power  conferred  upon  the  supervisors.  There  is  nothing  in 
the  ordinances  which  points  to  such  a  regulation  of  the  business  of 
keeping  and  conducting  laundries.  They  seem  intended  to  confer, 
and  actually  do  confer,  not  a  discretion  to  be  exercised  upon  a 
consideration  of  the  circumstances  of  each  case,  but  a  naked  and 
arbitrary  power  to  give  or  withhold  consent,  not  only  as  to  places. 
but  as  to  persons.  So  that,  if  an  applicant  for  such  consent,  being 
in  every  way  a  competent  and  qualified  person,  and  having 
complied  with  every  reasonable  condition  demanded  by  any  public 
interest,  should,  failing  to  obtain  the  requisite  consent  of  the 
supervisors  to  the  prosecution  of  his  business,  apply  for  redress 
by  the  judicial  process  of  mandamus,  to  require  the  supervisors  to 
consider  and  act  upon  his  case,  it  would  be  a  sufficient  answer  for 
them  to  say  that  the  law  had  conferred  upon  them  authority  to 
withhold  their  assent,  without  reason  and  without  responsibility. 
The  power  given  to  them  is  not  confided  to  their  discretion  in  the 
legal  sense  of  that  term,  but  is  granted  to  their  mere  will.  It  is 
purely  arbitrary,  and  acknowledges  neither  guidance  nor  restraint. 

This  erroneous  view  of  the  ordinances  in  question  led  the  Su- 
preme Court  of  California  into  the  further  error  of  holding  that 
they  were  justified  by  the  decisions  of  this  court  in  the  cast-  of 
Barbier  v.  Connolly,  113  U.  S.  27,  and  Soon  Hing  /•.  (  fowlev,  113 
U.  S.  703.  In  both  of  these  cases  the  ordinance  involved  was 
simply  a  prohibition  to  carry  on  the  washing  and  ironing  of  clothes 
in  public  laundries  and  washhouses,  within  certain  prescribed 
limits  of  the  city  and  county  of  San  Francisco,  from  ten  o'clock  at 
night  until  six  o'clock  in  the  morning  of  the  following  day.  .  .  . 
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The  ordinance  drawn  in  question  in  the  present  case  is  of  a  very- 
different  character.  It  does  not  prescribe  a  rule  and  conditions  for 
the  regulation  of  the  use  of  property  for  laundry  purposes,  to  which 
all  similarly  situated  may  conform.  It  allows  without  restriction 
the  use  for  such  purposes  of  buildings  of  brick  or  stone;  but,  as  to 
wooden  buildings,  constituting  nearly  all  those  in  previous  use,  it 
divides  the  owners  or  occupiers  into  two  classes,  not  having  respect 
to  their  personal  character  and  qualifications  for  the  business,  nor 
the  situation  and  nature  and  adaptation  of  the  buildings  them- 
selves, but  merely  by  an  arbitrary  line,  on  one  side  of  which  are 
those  who  are  permitted  to  pursue  their  industry  by  the  mere  will 
and  consent  of  the  supervisors,  and  on  the  other  those  from  whom 
that  consent  is  withheld,  at  their  mere  will  and  pleasure.  And 
both  classes  are  alike  only  in  this,  that  they  are  tenants  at  will, 
under  the  supervisors,  of  their  means  of  living.  The  ordinance, 
therefore,  also  differs  from  the  not  unusual  case,  where  discretion 
is  lodged  by  law  in  public  officers  or  bodies  to  grant  or  withhold 
licenses  to  keep  taverns,  or  places  for  the  sale  of  spirituous  liquors, 
and  the  like,  when  one  of  the  conditions  is  that  the  applicant  shall 
be  a  fit  person  for  the  exercise  of  the  privilege,  because  in  such  cases 
the  fact  of  fitness  is  submitted  to  the  judgment  of  the  officer,  and 
calls  for  the  exercise  of  a  discretion  of  a  judicial  nature. 

The  rights  of  the  petitioners,  as  affected  by  the  proceedings  of 
which  they  complain,  are  not  less,  because  they  are  aliens  and 
subjects  of  the  Emperor  of  China.  By  the  third  article  of  the 
treaty  between  this  Government  and  that  of  China,  concluded 
November  17,  1880,  22  Stat.  827,  it  is  stipulated:  "If  Chinese 
laborers,  or  Chinese  of  any  other  class,  now  either  permanently  or 
temporarily  residing  in  the  territory  of  the  United  States,  meet 
with  ill  treatment  at  the  hands  of  any  other  persons,  the  Govern- 
ment of  the  United  States  will  exert  all  its  powers  to  devise  meas- 
ures for  their  protection,  and  to  secure  to  them  the  same  rights, 
privileges,  immunities  and  exemptions  as  may  be  enjoyed  by  the 
citizens  or  subjects  of  the  most  favored  nation,  and  to  which  they 
are  entitled  by  treaty." 

The  Fourteenth  Amendment  to  the  Constitution  is  not  confined 
to  the  protection  of  citizens.  It  says:  "  Nor  shall  any  State 
deprive  any  person  of  fife,  liberty,  or  property  without  due  process 
of  law;  nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws."  These  provisions  are  universal  in  their 
application,  to  all  persons  within  the  territorial  jurisdiction,  with- 
out regard  to  any  differences  of  race,  of  color,  or  of  nationality; 
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and  the  equal  protection  of  t  be  laws  is  a  pledge  of  the  protection  of 
equal  laws.  It  is  accordingly  enacted  by  §  1977  of  the  Revised 
Statutes,  that  "all  persons  within  tin-  jurisdiction  of  the  United 
States  shall  have  the  same  li^ht  in  every  State  and  Territory  to 
make  and  enforce  contracts,  to  sue,  he  parties,  give  evidence,  and 
to  the  full  and  equal  benefit  of  all  law-  and  proceedings  lor  the 
security  of  persons  and  property  :is  is  enjoyed  by  white  citizens  and 
shall  be  subject  to  like  punishment,  pains,  penalties,  taxes,  licenses, 
and  exactions  of  every  kind,  and  to  no  other."  The  questions  we 
have  to  consider  and  decide  in  these  cases,  therefore,  are  to  be 
treated  as  involving  the  rights  of  every  citizen  of  the  United 
States  equally  with  those  of  the  strangers  and  aliens  who  now 
invoke  the  jurisdiction  of  the  court. 

It  is  contended  on  the  part  of  the  petitioners,  that  the  ordi- 
nances for  violations  of  which  they  are  severally  sentenced  to 
imprisonment,  are  void  on  their  face,  as  being  within  the  pro- 
hibitions of  the  Fourteenth  Amendment;  and,  in  the  alternative, 
if  not  so,  that  they  are  void  by  reason  of  their  administration, 
operating  unequally,  so  as  to  punish  in  the  present  petitioners  what 
is  permitted  to  others  as  lawful,  without  any  distinction  of  cir- 
cumstances—  an  unjust  and  illegal  discrimination,  it  is  claimed, 
which,  though  not  made  expressly  by  the  ordinances  is  made 
possible  by  them. 

When  we  consider  the  nature  and  the  theory  of  our  institutions 
of  government,  the  principles  upon  which  they  are  supposed  to 
rest,  and  review  the  history  of  their  development,  we  are  con- 
strained to  conclude  that  they  do  not  mean  to  leave  room  for  the 
play  and  action  of  purely  personal  and  arbitrary  power.  Sov- 
ereignty itself  is,  of  course,  not  subject  to  law,  for  it  is  the  author 
and  source  of  law;  but  in  our  system,  while  sovereign  powers  are 
delegated  to  the  agencies  of  government,  sovereignty  itself  remains 
with  the  people,  by  whom  and  for  whom  all  government  exists  and 
acts.  And  the  law  is  the  definition  and  limitation  of  power.  It  is, 
indeed,  quite  true,  that  there  must  always  be  lodged  somewhere, 
and  in  some  person  or  body,  the  authority  of  final  decision;  and  in 
many  cases  of  mere  administration  the  responsibility  is  purely 
political,  no  appeal  lying  except  to  the  ultimate  tribunal  of  the 
public  judgment,  exercised  either  in  the  pressure  of  opinion  or  by 
means  of  the  suffrage.  But  the  fundamental  rights  to  life,  liberty, 
and  the  pursuit  of  happiness,  considered  as  individual  possession-, 
are  secured  by  those  maxims  of  constitutional  law  which  are  the 
monuments  showing  the  victorious  progress  of  the  race  in  securing 
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to  men  the  blessings  of  civilization  under  the  reign  of  just  and  equal 
laws,  so  that,  in  the  famous  language  of  the  Massachusetts  Bill  of 
Rights,  the  government  of  the  commonwealth  "  may  be  a  govern- 
ment of  laws  and  not  of  men."  For,  the  very  idea  that  one  man 
may  be  compelled  to  hold  his  life,  or  the  means  of  living,  or  any 
material  right  essential  to  the  enjoyment  of  life,  at  the  mere  will  of 
another,  seems  to  be  intolerable  in  any  country  where  freedom 
prevails,  as  being  the  essence  of  slavery  itself.  .  .  . 

In  the  present  cases  we  are  not  obliged  to  reason  from  the  prob- 
able to  the  actual,  and  pass  upon  the  validity  of  the  ordinances 
complained  of,  as  tried  merely  by  the  opportunities  which  their 
terms  afford,  of  unequal  and  unjust  discrimination  in  their  admin- 
istration. For  the  cases  present  the  ordinances  in  actual  operation, 
and  the  facts  shown  establish  an  administration  directed  so  exclu- 
sively against  a  particular  class  of  persons  as  to  warrant  and 
require  the  conclusion,  that,  whatever  may  have  been  the  intent  of 
the  ordinances  as  adopted,  they  are  applied  by  the  public  authori- 
ties charged  with  their  administration,  and  thus  representing  the 
State  itself,  with  a  mind  so  unequal  and  oppressive  as  to  amount 
to  a  practical  denial  by  the  State  of  that  equal  protection  of  the 
laws  which  is  secured  to  the  petitioners,  as  to  all  other  persons,  by 
the  broad  and  benign  provisions  of  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States.  Though  the  law  itself  be 
fair  on  its  face  and  impartial  in  appearance,  yet,  if  it  is  applied  and 
administered  by  public  authority  with  an  evil  eye  and  an  unequal 
hand,  so  as  practically  to  make  unjust  and  illegal  discriminations 
between  persons  in  similar  circumstances,  material  to  their  rights, 
the  denial  of  equal  justice  is  still  within  the  prohibition  of  the  Con- 
stitution. This  principle  of  interpretation  has  been  sanctioned  by 
this  court  in  Henderson  v.  Mayor  of  New  York,  92  U.  S.  259;  Chy 
Lung  v.  Freeman,  92  U.  S.  275;  Ex  parte  Virginia,  100  U.  S.  339; 
Neal  v.  Delaware,  103  U.  S.  370;  and  Soon  Hing  v.  Crowley,  113 
U.  S.  703. 

The  present  cases,  as  shown  by  the  facts  disclosed  in  the  record, 
are  within  this  class.  It  appears  that  both  petitioners  have  com- 
plied with  every  requisite,  deemed  by  the  law  or  by  the  public 
officers  charged  with  its  administration,  necessary  for  the  protec- 
tion of  neighboring  property  from  fire,  or  as  a  precaution  against 
injury  to  the  public  health.  No  reason  whatever,  except  the  will 
of  the  supervisors,  is  assigned  why  they  should  not  be  permitted  to 
carry  on,  in  the  accustomed  manner,  their  harmless  and  useful 
occupation,  on  which  they  depend  for  a  livelihood.      And  while 
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this  consent  of  the  supervisors  is  withheld  from  them  and  from  two 
hundred  others  who  have  also  petitioned,  all  of  whom  happeD  to  be 
( Ihinese  subjects,  eighty  others,  ao1  ( ihinese  subjects,  are  permitted 
to  carry  on  the  same  business  under  similar  condition-.  The  facl 
of  this  discrimination  is  admitted.     No  reason  for  it  is  shown,  and 

the  conclusion  cannot  he  resided,  that  no  reason  for  it  exists  except 

hostility  to  the  race  and  nationality  to  which  the  petitioners  belong, 
and  which  in  the  eye  of  the  law  is  not  justified.  The  discrimina- 
tion  is,  therefore,  illegal,  and  the  public  administration  which 
enforces  it  is  a  denial  of  the  equal  protection  of  the  laws  and  a 
violation  of  the  Fourteenth  Amendment  of  the  Constitution.  The 
imprisonment  of  the  petitioners  is,  therefore,  illegal,  and  they  must 
be  discharged.     To  this  end, 

The  judgment  of  the  Supreme  Court  of  California  in  the  case  of 
Yick  Wo,  and  that  of  the  Circuit  Court  of  the  United  States  for  the 
District  of  California  in  the  case  of  Wo  Lee,  are  severalty  reversed, 
and  the  cases  remanded,  each  to  tin  proper  court,  mill,  din  ctions  to 
discharge  the  petitioners  from  custody  and  imprisonment.1 


MUGLER  u.    KANSAS;    MUGLER  v.   KANSAS;    and 
KANSAS   v.   ZIEBOLD. 

Supreme  Court  of  the  United  States.     1S87. 
[123  United  States,  023.] 2 

The  two  Mugler  cases  came  from  the  Supreme  Court  of  Kansas 
on  writ  of  error;  and  the  Ziebold  case  came  on  appeal  from  the 
Circuit  Court  of  the  United  States  for  the  District  of  Kansas. 

In  1880  an  amendment  to  the  constitution  of  Kansas  declared 
that  the  manufacture  and  sale  of  intoxicating  liquors  should  be 
forever  prohibited  except  for  medical,  scientific,  and  mechanical 
purposes.  A  statute  talcing  effect  on  May  1,  1881,  enacted,  among 
other  things,  that  any  one  who  should  manufacture,  sell,  or  barter 
intoxicating  liquors  should  be  guilty  of  a  misdemeanor,  provided, 
however,  that  for  medical,  scientific,  or  mechanical  purposes  there 

i  Compare  Crowley  v.  Christensen,  137  U.  S.  86  (1890);  ami  Fischer  v.  St. 
Louis,  194  U.  S.  36]  (1904).       Ed. 

2  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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might  be  a  permit  or  license  for  sale  or  manufacture.  Under  this 
statute,  Mugler  was  twice  indicted  in  November,  1881,  in  the 
District  Court  for  Saline  County,  one  indictment  being  for  sales  in 
that  month  and  the  other  being  for  manufacturing  in  that  month. 
In  each  of  these  cases  there  was  an  agreed  statement  of  facts;  and 
in  each  of  them  Mugler  was  adjudged  guilty  and  was  sentenced  to 
pay  a  fine  of  $100  and  costs.  In  each  case  a  motion  for  a  new  trial 
and  in  arrest  of  judgment  was  overruled  and  the  Supreme  Court  of 
Kansas  affirmed  the  judgment. 

The  Ziebold  case  was  begun  in  1886  by  an  information  filed  in  the 
District  Court  for  Atchison  County,  praying  that  a  brewery 
owned  by  Ziebold  and  his  partner  be  adjudged  a  common  nuisance 
and  be  ordered  to  be  shut  up  and  abated,  and  that  the  defendants 
be  enjoined  from  selling  or  manufacturing  intoxicating  liquors  on 
the  premises.  This  action  was  based  upon  a  statute  of  1885  which 
enacted:  "  Sec.  13.  All  places  where  intoxicating  liquors  are 
manufactured,  sold,  bartered,  or  given  away  in  violation  of  any  of 
the  provisions  of  this  act  .  .  .  are  hereby  declared  to  be  common 
nuisances,  and  upon  the  judgment  of  any  court  having  jurisdiction 
finding  such  a  place  to  be  a  nuisance  under  this  section,  the  sheriff 
.  .  .  shall  be  directed  to  shut  up  and  abate  such  place  by  taking 
possession  thereof  and  destroying  all  intoxicating  liquors  found 
there,  together  with  all  signs,  screens,  bars,  bottles,  glasses,  and 
other  property  used  in  keeping  and  maintaining  said  nuisance,  and 
the  owner  or  keeper  thereof  shall,  upon  conviction,  be  adjudged 
guilty  of  maintaining  a  common  nuisance,  and  shall  be  punished  by 
a  fine,  .  .  .  and  by  imprisonment.  .  .  .  The  attorney  general, 
county  attorney,  or  any  citizen  .  .  .  may  maintain  an  action 
in  the  name  of  the  State  to  abate  and  perpetually  enjoin  the  same. 
The  injunction  shall  be  granted  at  the  commencement  of  the 
action,  and  no  bond  shall  be  required."  On  the  defendants' 
motion  this  case  —  upon  the  ground  that  it  arose  under  the  Con- 
stitution of  the  United  States  —  was  removed  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Kansas,  where  an  amended 
bill  in  equity  was  filed.     On  hearing,  the  suit  was  dismissed. 

Other  facts  are  found  in  the  opinion. 

G.  G.  Vest,  for  Mugler;  J.  H.  Choate  and  others,  for  Ziebold;  and 
Bradford,  Attorney  General  of  Kansas,  and  others,  contra. 

Harlan,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

The  facts  necessary  to  a  clear  understanding  of  the  questions, 
common  to  these  cases,  are  the  following:  Mugler  and  Ziebold  & 
Hagelin  were  engaged  in  manufacturing  beer  at  their  respective 
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establishments  (constructed  specially  for  that  purpose),  for  several 
years  prior  to  the  adoption  of  the  constitutional  amendment  of 
1880.  They  continued  in  such  business  in  defiance  of  the  statute 
of  1881,  and  without  having  the  required  permil .  Nor  did  Mugler 
have  a  license  or  permil  to  sell  beer.  The  Bingle  sale  of  which  he 
was  found  guilty  occurred  in  the  State,  and  after  May  1 .  lssi,  that 
is,  after  the  acl  of  February  19,  1881,  took  effect,  and  was  of  beer 
manufactured  before  its  passage. 

The  buildings  and  machinery  constituting  these  breweries  an 
little  value  if  not  used  for  the  purpose  of  manufad  uring  beer;  that 
is  to  say,  if  the  statutes  are  enforced  againsl  the  defendants  the 
value  of  their  property  will  be  very  materially  diminished. 

The  general  question  in  each  case  is,  whether  the  foregoing 
statutes  of  Kansas  are  in  conflict  with  that  clause  of  the  Four- 
teenth Amendment,  which  provides  that  "  no  State  shall  make  or 
enforce  any  law  which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States;  nor  shall  any  State  deprive  any  per- 
son of  life,  liberty,  or  property,  without  due  process  of  law." 

That  legislation  by  a  State  prohibiting  the  manufacture  within 
her  limits  of  intoxicating  liquors,  to  be  there  sold  or  bartered  for 
general  use  as  a  beverage,  does  not  necessarily  infringe  any  right, 
privilege,  or  immunity  secured  by  the  Constitution  of  the  United 
States,  is  made  clear  by  the  decisions  of  this  court,  rendered  before 
and  since  the  adoption  of  the  Fourteenth  Amendment.  .  .  . 

It  is,  however,  contended,  that,  although  the  State  may  prohibit 
the  manufacture  of  intoxicating  liquors  for  sale  or  barter  within 
her  limits,  for  general  use  as  a  beverage,  "  no  convention  or  legis- 
lature has  the  right,  under  our  form  of  government ,  to  prohibit  any 
citizen  from  manufacturing  for  his  own  use,  or  for  export,  or 
storage,  any  article  of  food  or  drink  not  endangering  or  affecting 
the  rights  of  others."  The  argument  made  in  support  of  the  first 
branch  of  this  proposition,  briefly  stated,  is,  that  in  the  implied 
compact  between  the  State  and  the  citizen  certain  rights  are 
reserved  by  the  latter,  which  are  guaranteed  by  the  constitu- 
tional provision  protecting  persons  against  being  deprived  of  life, 
liberty,  or  property,  without  due  process  of  law,  and  with  which 
the  State  cannot  interfere;  that  among  those  rights  is  that  of 
manufacturing  for  one's  use  either  food  or  drink;  and  that  while, 
according  to  the  doctrines  of  the  Commune,  the  State  may  control 
the  tastes,  appetites,  habits,  dress,  food,  and  drink  of  the  people, 
our  system  of  government,  based  upon  the  individuality  and 
intelligence  of  the  citizen,  does  not  claim  to  control  him,  except  as 
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to  his  conduct  to  others,  leaving  him  the  sole  judge  as  to  all  that 
only  affects  himself. 

It  will  be  observed  that  the  proposition,  and  the  argument  made 
in  support  of  it,  equally  concede  that  the  right  to  manufacture 
drink  for  one's  personal  use  is  subject  to  the  condition  that  such 
manufacture  does  not  endanger  or  affect  the  rights  of  others.  If 
such  manufacture  does  prejudicially  affect  the  rights  and  interests 
of  the  community,  it  follows,  from  the  very  premises  stated,  that 
society  has  the  power  to  protect  itself,  by  legislation,  against  the 
injurious  consequences  of  that  business.  As  was  said  in  Munn  v. 
Illinois,  94  U.  S.  113,  124,  while  power  does  not  exist  with  the  whole 
people  to  control  rights  that  are  purely  and  exclusively  private, 
government  may  require  "  each  citizen  to  so  conduct  himself,  and 
so  use  his  own  property,  as  not  unnecessarily  to  injure  another." 

But  by  whom,  or  by  what  authority,  is  it  to  be  determined 
whether  the  manufacture  of  particular  articles  of  drink,  either  for 
general  use  or  for  the  personal  use  of  the  maker,  will  injuriously 
affect  the  public  ?  Power  to  determine  such  questions,  so  as  to 
bind  all,  must  exist  somewhere;  else  society  will  be  at  the  mercy  of 
the  few,  who,  regarding  only  their  own  appetites  or  passions,  may 
be  willing  to  imperil  the  peace  and  security  of  the  many,  provided 
only  they  are  permitted  to  do  as  they  please.  Under  our  system 
that  power  is  lodged  with  the  legislative  branch  of  the  government. 
It  belongs  to  that  department  to  exert  what  are  known  as  the  police 
powers  of  the  State,  and  to  determine,  primarily,  what  measures  are 
appropriate  or  needful  for  the  protection  of  the  public  morals,  the 
public  health,  or  the  public  safety. 

It  does  not  at  all  follow  that  every  statute  enacted  ostensibly  for 
the  promotion  of  these  ends,  is  to  be  accepted  as  a  legitimate 
exertion  of  the  police  powers  of  the  State.  There  are,  of  necessity, 
limits  beyond  which  legislation  cannot  rightfully  go.  While  every 
possible  presumption  is  to  be  indulged  in  favor  of  the  validity  of  a 
statute,  Sinking  Fund  Cases,  99  U.  S.  700,  718,  the  courts  must 
obey  the  Constitution  rather  than  the  law-making  department  of 
government,  and  must,  upon  their  own  responsibility,  determine 
whether,  in  any  particular  case,  these  limits  have  been  passed.  .  .  . 
The  courts  are  not  bound  by  mere  forms,  nor  are  they  to  be  misled 
by  mere  pretences.  They  are  at  liberty  —  indeed,  are  under  a 
solemn  duty  —  to  look  at  the  substance  of  things,  whenever  they 
enter  upon  the  inquiry  whether  the  legislature  has  transcended  the 
limits  of  its  authority.  If,  therefore,  a  statute  purporting  to  have 
been  enacted  to  protect  the  public  health,  the  public  morals,  or  the 
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public  safety,  has  no  real  or  substantial  relation  to  those  objects, 
or  is  a  palpable  invasion  of  rights  secured  by  the  fundamental  law, 

it  is  the  duty  of  the  courts  to  so  adjudge,  and  thereby  give  effect  to 
the  Constitution. 

Keeping  in  view  these  principles,  as  governing  the  relations  of  the 
judicial  and  legislative  departments  of  government  with  each  other, 
it  is  difficult  to  perceive  any  ground  for  the  judiciary  to  declare 
that  the  prohibition  by  Kansas  of  the  manufacture  or  sale,  within 
her  limits,  of  intoxicating  liquors  for  general  use  there  as  a  beverage, 
is  not  fairly  adapted  to  the  end  of  protecting  the  community  againsl 
the  evils  which  confessedly  result  from  the  excessive  use  of  ardent 
spirits.  There  is  no  justification  for  holding  that  the  State,  under 
the  guise  merely  of  police  regulations,  is  here  aiming  to  deprive  the 
citizen  of  his  constitutional  rights;  for  we  cannot  shut  out  of  view 
the  fact,  within  the  knowledge  of  all,  that  the  public  health,  the 
public  morals,  and  the  public  safety,  may  be  endangered  by  the 
general  use  of  intoxicating  drinks;  nor  the  fact,  established  by 
statistics  accessible  to  every  one,  that  the  idleness,  disorder. 
pauperism,  and  crime  existing  in  the  country  are,  in  some  degree  at 
least,  traceable  to  this  evil.  ...  If,  in  the  judgment  of  the 
legislature,  the  manufacture  of  intoxicating  liquors  for  the  maker's 
own  use,  as  a  beverage,  would  tend  to  cripple,  if  it  did  not  defeat, 
the  effort  to  guard  the  community  against  the  evils  attending  the 
excessive  use  of  such  liquors,  it  is  not  for  the  courts,  upon  their 
views  as  to  what  is  best  and  safest  for  the  community,  to  disregard 
the  legislative  determination  of  that  question.  .  .  . 

It  is  contended  that,  as  the  primary  and  principal  use  of  beer  is 
as  a  beverage;  as  their  respective  breweries  were  erected  when  it 
was  lawful  to  engage  in  the  manufacture  of  beer  for  every  purpose; 
as  such  establishments  will  become  of  no  value  as  property,  or,  at 
least,  will  be  materially  diminished  in  value,  if  not  employed  in  the 
manufacture  of  beer  for  every  purpose;  the  prohibition  upon  their 
being  so  employed  is,  in  effect,  a  taking  of  property  for  public  use 
without  compensation,  and  depriving  the  citizen  of  his  property 
without  due  process  of  law.  In  other  words,  although  the  State, 
in  the  exercise  of  her  police  powers,  may  lawfully  prohibit  the 
manufacture  and  sale,  within  her  limits,  of  intoxicating  liquors  to  be 
used  as  a  beverage,  legislation  having  that  object  in  view  cannot  be 
enforced  against  those  who,  at  the  time,  happen  to  own  property, 
the  chief  value  of  which  consists  in  its  fitness  for  such  manufactur- 
ing purposes,  unless  compensation  is  first  made  for  the  diminu- 
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tion  in  the  value  of  their  property,  resulting  from  such  prohibitory 
enactments. 

This  interpretation  of  the  Fourteenth  Amendment  is  inad- 
missible. It  cannot  be  supposed  that  the  States  intended,  by 
adopting  that  Amendment,  to  impose  restraints  upon  the  exercise 
of  their  powers  for  the  protection  of  the  safety,  health,  or  morals 
of  the  community.  .  .  . 

The  principle,  that  no  person  shall  be  deprived  of  life,  liberty,  or 
property,  without  clue  process  of  law,  was  embodied,  in  substance, 
.in  the  constitutions  of  nearly  all,  if  not  all,  of  the  States  at  the  time 
of  the  adoption  of  the  Fourteenth  Amendment;  and  it  has  never 
been  regarded  as  incompatible  with  the  principle,  equally  vital, 
because  essential  to  the  peace  and  safety  of  society,  that  all  prop- 
erty in  this  country  is  held  under  the  implied  obligation  that  the 
owner's  use  of  it  shall  not  be  injurious  to  the  community.  Beer 
Co.  v.  Massachusetts,  97  U.  S.  25,  32;    Commonwealth  v.  Alger, 

7  Cush.  53.  .  .  . 

The  present  case  must  be  governed  by  principles  that  do  not 
involve  the  power  of  eminent  domain,  in  the  exercise  of  which  prop- 
erty may  not  be  taken  for  public  use  without  compensation.  A 
prohibition  simply  upon  the  use  of  property  for  purposes  that  are 
declared,  by  valid  legislation,  to  be  injurious  to  the  health,  morals, 
or  safety  of  the  community,  cannot,  in  any  just  sense,  be  deemed  a 
taking  or  an  appropriation  of  property  for  the  public  benefit. 
Such  legislation  does  not  disturb  the  owner  in  the  control  or  use  of 
his  property  for  lawful  purposes,  nor  restrict  his  right  to  dispose  of 
it,  but  is  only  a  declaration  by  the  State  that  its  use  by  any  one,  for 
certain  forbidden  purposes,  is  prejudicial  to  the  public  interests. 
Nor  can  legislation  of  that  character  come  within  the  Fourteenth 
Amendment,  in  any  case,  unless  it  is  apparent  that  its  real  object  is 
not  to  protect  the  community,  or  to  promote  the  general  well- 
being,  but,  under  the  guise  of  police  regulation,  to  deprive  the 
owner  of  his  liberty  and  property,  without  due  process  of -law. 
The  power  which  the  States  have  of  prohibiting  such  use  by  indi- 
viduals of  their  property  as  will  be  prejudicial  to  the  health,  the 
morals,  or  the  safety  of  the  public,  is  not  —  and,  consistently  with 
the  existence  and  safety  of  organized  society,  cannot  be— burdened 
with  the  condition  that  the  State  must  compensate  such  individual 
owners  for  pecuniary  losses  they  may  sustain,  by  reason  of  their 
not  being  permitted,  by  a  noxious  use  of  their  property,  to  inflict 
injury  upon  the  community.  The  exercise  of  the  police  power  by  the 
destruction  of  property  which  is  itself  a  public  nuisance,  or  the  pro- 
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hibition  of  its  use  in  a  particular  way,  whereby  its  value  becomes 
depreciated,  is  very  different  from  taking  property  for  public  use, 
or  from  depriving  a  persou  of  his  property  without  due  proa 
law.     In  the  one  case,  a  nuisance  only  is  abated;   in  the  other, 
unoffending  property  is  taken  away  from  an  innocent  owner.  .  .  . 

It  is  contended  by  counsel  in  the  case  of  Kansas  .  Ziebold  & 
N  tgelin,  that  the  entire  scheme  of  this  section  is  an  attempt  to 
deprive  persons  who  come  within  its  provisions  of  their  property 
and  of  their  liberty  without  due  process  of  law.   .   .   . 

It  is  said  that  by  the  thirteenth  section  of  the  act  of  1885,  the 
legislature,  finding  a  brewery  within  the  State  in  actual  operation, 
without  notice,  trial,  or  hearing,  by  the  mere  exercise  of  its  arbitrary 
caprice,  declares  it  to  be  a  common  nuisance,  mid  then  prescribes 
the  consequences  which  are  to  follow  inevitably  by  judicial  man- 
date required  by  the  statute,  and  involving  and  permitting  the 
exercise  of  no  judicial  discretion  or  judgment;  that  the  brewery 
being  found  in  operation,  the  court  is  not  to  determine  whether  it 
is  a  common  nuisance,  but,  under  the  command  of  the  statute,  is  to 
find  it  to  be  one;  that  it  is  not  the  liquor  made,  or  the  making  of  it, 
which  is  thus  enacted  to  be  a  common  nuisance,  but  the  place  itself. 
including  all  the  property  used  in  keeping  and  maintaining  the 
common  nuisance;  that  the  judge  having  thus  signed  without 
inquiry  —  and,  it  may  be,  contrary  to  the  fact  and  against  his  own 
judgment  —  the  edict  of  the  legislature,  the  court  is  commanded  to 
take  possession  by  its  officers  of  the  place  and  shut  it  up;  nor  is  all 
this  destruction  of  property,  by  legislative  edict,  to  be  made  as  a 
forfeiture  consequent  upon  conviction  of  any  offense,  but  merely 
because  the  legislature  so  commands;  and  it  is  done  by  a  court  of 
equity,  without  any  previous  conviction  first  had,  or  any  trial 
known  to  the  law.  .  .  . 

But  those  statutes  have  no  such  scope  and  are  attended  with  no 
such  results  as  the  defendants  suppose.  The  court  is  not  required 
to  give  effect  to  a  legislative  "  decree  "  or  "  edict,"  unless  even- 
enactment  by  the  law-making  power  of  a  State  is  to  be  so  char- 
acterized. It  is  not  declared  that  every  establishment  is  to  be 
deemed  a  common  nuisance  because  it  may  have  been  maintained 
prior  to  the  passage  of  the  statute  as  a  place  for  manufacturing 
intoxicating  liquors.  The  statute  is  prospective  in  its  operation, 
that  is,  it  does  not  put  the  brand  of  a  common  nuisance  upon  any 
place,  unless,  after  its  passage,  that  place  is  kept  and  maintained 
for  purposes  declared  by  the  legislature  to  be  injurious  to  the 
community.     Nor  is  the  court  required  to  adjudge  any  place  to  be 
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a  common  nuisance  simply  because  it  is  charged  by  the  State  to  be 
such.  It  must  first  find  it  to  be  of  that  character;  that  is,  must 
ascertain,  in  some  legal  mode,  whether  since  the  statute  was  passed 
the  place  in  question  has  been,  or  is  being,  so  used,  as  to  make  it  a 
common  nuisance.  .  .  . 

A  portion  of  the  argument  in  behalf  of  the  defendants  is  to  the 
effect  that  the  statutes  of  Kansas  forbid  the  manufacture  of  intoxi- 
cating liquors  to  be  exported,  or  to  be  carried  to  other  States,  and, 
upon  that  ground,  are  repugnant  to  the  clause  of  the  Constitution 
of  the  United  States,  giving  Congress  power  to  regulate  commerce 
with  foreign  nations  and  among  the  several  States.  We  need  only 
say,  upon  this  point,  that  there  is  no  intimation  in  the  record  that 
the  beer  which  the  respective  defendants  manufactured  was 
intended  to  be  carried  out  of  the  State  or  to  foreign  countries. 
And,  without  expressing  an  opinion  as  to  whether  such  facts  would 
have  constituted  a  good  defense,  we  observe  that  it  will  be  time 
enough  to  decide  a  case  of  that  character  when  it  shall  come  before 
us.  .  .  . 

Judgments  of  the  Supreme  Court  of  Kansas  .  .  .  affirmed.  .  .  . 
In  .  .  .  the  bill  of  the  State  against  Ziebold  .  .  .  decree  ...  re- 
versed. .  .  . 

Field,  J.  .  .  .     I  dissent  from  the  judgment  in  the  last  case,  the 
one  coming  from  the  Circuit  Court  of  the  United  States.  .  .  . 


POWELL  v.  PENNSYLVANIA. 

Supreme  Court  of  the  United  States.     1888. 

[127  United  States,  678.] x 

Error  to  the  Supreme  Court  of  Pennsylvania. 

In  the  Court  of  Quarter  Sessions  of  the  Peace  in  Dauphin  County, 
Powell  was  indicted  for  selling  butterine  as  an  article  of  food  and 
also  for  having  it  in  his  possession  with  an  intent  to  sell.  By  a 
statute  of  Pennsylvania  (Laws,  1885,  p.  22,  No.  25)  it  was  enacted 
that  "  no  person,  firm,  or  corporate  body  shall  manufacture  out  of 
any  oleaginous  substance  or  any  compound  of  the  same,  other 
than  that  produced  from  unadulterated  milk  or  .  .  .  cream,  .  .  . 
any  article  designed  to  take  the  place  of  butter  or  cheese  .  .  .," 

1  A  statement  has  been  framed  upon  the  opinion  of  the  court.  —  Ed. 
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and  that  sale  or  possession  for  sale  should  be  a  misdemeanor, 
punishable  by  fine  or  imprisonmenl  or  both.  It  was  agreed  that 
Powell  sold  as  an  article  of  food  two  packages  of  the  article  pro- 
hibited, that  they  were  sold  and  boughl  as  butterine  and  not  as 
butter,  that  they  were  marked  with  the  words  "Oleaginous 
Butter,"  upon  the  lid  and  side  in  a  straight  line,  in  Roman  litters 

half  an  inch  long,  and  that  Powell  had  in  his  po LoD  one  hundred 

pounds  of  the  same  article  with  intent  to  sell  as  an  article  of  food. 
The  defendant  made  certain  offers  of  evidence,  described  in  the 
opinion  of  the  Supreme  Court  of  the  United  States;  but  they  were 
excluded,  and  exceptions  were  duly  taken.  A  verdict  of  guilty 
having  been  returned,  and  motions  for  a  new  trial  and  in  arrest  of 
judgment  having  been  overruled,  the  defendant  was  adjudged  to 
pay  a  fine  of  $100  and  costs.  The  judgment  was  affirmed  by  the 
Supreme  Court  of  Pennsylvania  (114  Pa.  St.  265). 

D.  T.  Watson  and  others,  for  plaintiff  in  error;  and  Wayne 
MacVeagh  and  another,  contra. 

Harlan,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

It  is  scarcely  necessary  to  say  that  if  this  statute  is  a  legitimate 
exercise  of  the  police  power  of  the  State  for  the  protection  of  the 
health  of  the  people,  and  for  the  prevention  of  fraud,  it  is  not 
inconsistent  with  that  Amendment;  for  it  is  the  settled  doctrine 
of  tins  court  that,  as  government  is  organized  for  the  purpose, 
among  others,  of  preserving  the  public  health  and  the  public 
morals,  it  cannot  divest  itself  of  the  power  to  provide  for  those 
objects;  and  that  the  Fourteenth  Amendment  was  not  designed  to 
interfere  with  the  exercise  of  that  power  by  the  States.  Mugler  v. 
Kansas,  123  U.  S.  663;  Butchers'  Union  Co.  v.  Crescent  City  Co., 
Ill  U.  S.  746,  751;  Barbier  v.  Connolly,  113  U.  S.  27;  Yick  Wo.  v. 
Hopkins,  118  U.  S.  356. 

The  question,  therefore,  is  whether  the  prohibition  of  the  manu- 
facture out  of  oleaginous  substance,  or  out  of  any  compound 
thereof  other  than  that  produced  from  unadulterated  milk  or 
cream  from  unadulterated  milk,  of  an  article  designed  to  take  the 
place  of  butter  or  cheese  produced  from  pure  unadulterated  milk  or 
cream  from  unadulterated  milk,  or  the  prohibition  upon  the  manu- 
facture of  any  imitation  or  adulterated  butter  or  cheese,  or  upon 
the  selling  or  off ering  for  sale,  or  having  in  possession  with  intenl  to 
sell,  the  same,  as  an  article  of  food,  is  a  lawful  exercise  by  the  State 
of  the  power  to  protect,  by  police  regulations,  the  public  health. 

The  main  proposition  advanced  by  the  defendant  is  that  his 
enjoyment  upon  terms  of  equality  with  all  others  in  similar  cir- 
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cumstances  of  the  privilege  of  pursuing  an  ordinary  calling  or 
trade,  and  of  acquiring,  holding,  and  selling  property,  is  an  essential 
part  of  his  rights  of  liberty  and  property,  as  guaranteed  by  the 
Fourteenth  Amendment.  The  court  assents  to  this  general  prop- 
osition as  embodying  a  sound  principle  of  constitutional  law. 
But  it  cannot  adjudge  that  the  defendant's  rights  of  liberty  and 
property,  as  thus  defined,  have  been  infringed  by  the  statute  of 
Pennsylvania,  without  holding  that,  although  it  may  have  been 
enacted  in  good  faith  for  the  objects  expressed  in  its  title,  namely, 
to  protect  the  public  health  and  to  prevent  the  adulteration  of 
dairy  products  and  fraud  in  the  sale  thereof,  it  has,  in  fact,  no  real 
or  substantial  relation  to  those  objects.  Mugler  v.  Kansas,  123 
U.  S.  623,  661.  The  court  is  unable  to  affirm  that  this  legislation 
has  no  real  or  substantial  relation  to  such  objects. 

It  will  be  observed  that  the  offer  in  the  court  below  was  to  show 
by  proof  that  the  particular  articles  the  defendant  sold,  and  those 
in  his  possession  for  sale,  in  violation  of  the  statute,  were,  in  fact, 
wholesome  or  nutritious  articles  of  food.  It  is  entirely  consistent 
with  that  offer  that  many,  indeed,  that  most  kinds  of  oleomar- 
garine butter  in  the  market  contain  ingredients  that  are  or  may 
become  injurious  to  health.  The  court  cannot  say,  from  anything 
of  which  it  may  take  judicial  cognizance,  that  such  is  not  the  fact. 
Under  the  circumstances  disclosed  in  the  record,  and  in  obedience 
to  settled  rules  of  constitutional  construction,  it  must  be  assumed 
that  such  is  the  fact.  "  Every  possible  presumption,"  Chief  Jus- 
tice Waite  said,  speaking  for  the  court  in  Sinking  Fund  Cases,  99 
U.  S.  700,  718,  "  is  in  favor  of  the  validity  of  a  statute,  and  this 
continues  until  the  contrary  is  shown  beyond  a  rational  doubt. 
One  branch  of  the  government  cannot  encroach  on  the  domain  of 
another  without  danger.  The  safety  of  our  institutions  depends 
in  no  small  degree  on  a  strict  observance  of  this  salutary  rule." 
See,  also,  Fletcher  v.  Peck,  6  Cranch,  87,  128;  Dartmouth  College 
v.  Woodward,  4  Wheat.  518,  625;  Livingston  v.  Darlington,  101 
U.  S.  407. 

Whether  the  manufacture  of  oleomargarine,  or  imitation  butter, 
of  the  kind  described  in  the  statute,  is,  or  may  be,  conducted  in 
such  a  way,  or  with  such  skill  and  secrecy,  as  to  baffle  ordinary 
inspection,  or  whether  it  involves  such  danger  to  the  public 
health  as  to  require,  for  the  protection  of  the  people,  the  entire 
suppression  of  the  business,  rather  than  its  regulation  in  such 
manner  as  to  permit  the  manufacture  and  sale  of  articles  of  that 
class  that  do  not  contain  noxious  ingredients,  are  questions  of  fact 
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and  of  public  policy  which  belong  to  the  legislative  departmenl  to 
determine.  And  as  it  does  not  appear  upon  tin*  lace  of  the  statute, 
or  from  any  facts  of  which  the  court  must  take  judicial  cognizance, 
thai  it  infringes  rights  secured  by  the  fundamental  law.  the 
lative  determination  of  those  questions  i-  conclusive  upon  the 
courts.  It  is  not  a  part  of  their  functions  to  conduct  investigations 
of  facts  entering  into  questions  of  public  policy  merely,  and  to 
sustain  or  frustrate  the  legislative  will,  embodied  in  statute 
they  may  happen  to  approve  or  disapprove  its  determination  of 
such  questions.  The  power  which  the  legislature  has  to  promote 
the  general  welfare  is  very  great,  and  the  discretion  which  that 
department  of  the  government  has,  in  the  employment  of  mean- 
to  that  end,  is  very  large.  .  .  .  The  legislature  of  Pennsylvania, 
upon  the  fullest  investigation,  as  we  must  conclusively  presume, 
and  upon  reasonable  grounds,  as  must  be  assumed  from  the  record, 
has  determined  that  the  prohibition  of  the  sale,  or  offering  for  sale, 
or  having  in  possession  to  sell,  for  purposes  of  food,  of  any  article 
manufactured  out  of  oleaginous  substances  or  compounds  other 
than  those  produced  from  unadulterated  milk  or  cream  from 
unadulterated  milk,  to  take  the  place  of  butter  produced  from 
unadulterated  milk  or  cream  from  unadulterated  milk,  will  pro- 
mote the  public  health,  and  prevent  frauds  in  the  sale  of  such 
articles.  If  all  that  can  be  said  of  this  legislation  is  that  it  is  un- 
wise, or  unnecessarily  oppressive  to  those  manufacturing  or  selling 
wholesome  oleomargarine,  as  an  article  of  food,  their  appeal  must 
be  to  the  legislature,  or  to  the  ballot-box,  not  to  the  judiciary. 
The  latter  cannot  interfere  without  usurping  powers  committed  to 
another  department  of  government. 

It  is  argued,  in  behalf  of  the  defendant,  that  if  the  statute  in 
question  is  sustained  as  a  valid  exercise  of  legislative  power,  then 
nothing  stands  in  the  way  of  the  destruction  by  the  legislative 
department  of  the  constitutional  guarantees  of  liberty  and  prop- 
erty. But  the  possibility  of  the  abuse  of  legislative  power  does 
not  disprove  its  existence.  That  possibility  exists  even  in  reference 
to  powers  that  are  conceded  to  exist.  Besides,  the  judiciary 
department  is  bound  not  to  give  effect  to  statutory  enactments 
that  are  plainly  forbidden  by  the  Constitution.  This  duty,  the 
court  has  said,  is  always  one  of  extreme  delicacy;  for,  apart  from 
the  necessity  of  avoiding  conflicts  between  coordinate  branches  of 
the  government,  whether  state  or  national,  it  is  often  difficult  to 
determine  whether  such  enactments  are  within  the  powers  granted 
to  or  possessed  by  the  legislature.     Nevertheless,  if  the  incompati- 
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bility  of  the  Construction  and  the  statute  is  clear  or  palpable,  the 
courts  must  give  effect  to  the  former.  And  such  would  be  the 
duty  of  the  court  if  the  state  legislature,  under  the  pretence  of 
guarding  the  public  health,  the  public  morals,  or  the  public  safety, 
should  invade  the  rights  of  life,  liberty,  or  property,  or  other  rights, 
secured  by  the  supreme  law  of  the  land. 

The  objection  that  the  statute  is  repugnant  to  the  clause  of  the 
Fourteenth  Amendment  forbidding  the  denial  by  the  State  to  any 
person  within  its  jurisdiction  of  the  equal  protection  of  the  laws,  is 
untenable.  The  statute  places  under  the  same  restrictions,  and 
subjects  to  like  penalties  and  burdens,  all  who  manufacture,  or  sell, 
or  offer  for  sale,  or  keep  in  possession  to  sell,  the  articles  embraced 
by  its  prohibitions;  thus  recognizing  and  preserving  the  principle 
of  equality  among  those  engaged  in  the  same  business.  Barbier  v. 
Connolly,  113  U.  S.  27;  Soon  Hing  v.  Crowley,  113  U.  S.  703; 
Missouri  Pacific  Railway  Co.  v.  Humes,  115  U.  S.  512,  519.  .  .  . 

We  are  of  opinion  that  there  is  no  error  in  the  judgment,  and  it  is, 
therefore,  Affirmed.1 

Field,  J.,  dissenting.  .  .  . 


MINNEAPOLIS  &  ST.   LOUIS   RAILWAY   CO.  v. 
BECKWITH. 

Supreme  Court  of  the  United  States.     1889. 
[129  United  States,  26.] 

Error  to  the  Circuit  Court  of  Kossuth  County,  Iowa. 

The  case  is  stated  in  the  opinion  of  the  court. 

Eppa  Hunton,  for  plaintiff  in  error;  and  no  appearance  contra. , 

Field,  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  before  us  from  the  Circuit  Court  of  Kossuth 
County,  Iowa,  the  highest  court  of  that  State  in  which  the  con- 
troversy between  the  parties  could  be  determined.  Rev.  Stat. 
§  709.  It  was  an  action  for  the  value  of  three  hogs,  run  over  and 
killed  by  the  engine  and  cars  of  the  Minneapolis  and  St.  Louis 
Railway  Company,  a  corporation  existing  under  the  laws  of  Minne- 
sota and  Iowa,  and  operating  a  railroad  in  the  latter  State.     The 

1  Compare  Schollenberger  v.  Pennsylvania,  171  U.  S.  1  (1898).  —  Ed. 
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killing  was  at  a  point  where  the  defendant  had  the  right  to  fence 
its  road.  The  action  was  brought  before  a  justice  of  the  pence  of 
Kossuth  County.     Proof  having  been  made  of  the  killing  of  the 

animals  and  of  their  value,  and  that  notice  of  the  fact,  with  affidavit 
of  the  injury,  had  been  served  upon  an  officer  of  the  company  in  the 
county  where  the  injury  was  committed,  more  than  thirty  days 
before  the  commencement  of  the  action,  the  justice  gave  judgment 

for  the  plaintiff  against  the  company  for  twenty-four  dollars, 
double  the  proved  value  of  the  animals.  The  case  was  then 
removed  to  the  Circuit  Court  of  Kossuth  I  Jounty,  where  the  judg- 
ment was  affirmed.  To  review  this  latter  judgment  the  ease  Is 
brought  here  on  writ  of  error . 

The  judgment  rendered  by  the  justice  was  authorized  by  ^  12S9 
of  the  Code  of  Iowa,  which  is  as  follows: 

"  Any  corporation  operating  a  railway  that  fails  to  fence  the 
same  against  live  stock  running  at  large  at  all  points  where  such 
right  to  fence  exists  shall  be  liable  to  the  owner  of  any  such  stock 
injured  or  killed  by  reason  of  the  want  of  such  fence  for  the  value  of 
the  property  or  damage  caused,  unless  the  same  was  occasioned  by 
the  wilful  act  of  the  owner  or  his  agent.  And  in  order  to  recover  it 
shall  only  be  necessary  for  the  owner  to  prove  the  injury  or  destruc- 
tion of  his  property;  and  if  such  corporation  neglects  to  pay  the 
value  of  or  damages  done  to  such  stock  within  thirty  days  after 
notice  in  writing,  accompanied  by  an  affidavit  of  such  injury  or 
destruction,  has  been  served  on  any  officer,  station  or  ticket-agent 
employed  in  the  management  of  the  business  of  the  corporation  in 
the  county  where  the  injury  complained  of  was  committed,  such 
owner  shall  be  entitled  to  recover  double  the  value  of  the  stock 
killed  or  damages  caused  thereto." 

The  validity  of  this  law  was  assailed  in  the  state  court,  and  is 
assailed  here,  as  being  in  conflict  with  the  first  section  of  the  Four- 
teenth Amendment  of  the  Constitution  of  the  United  States,  in 
that  it  deprives  the  railway  company  of  property  without  due 
process  of  law,  so  far  as  it  allows  a  recovery  of  double  the  value  of  the 
animals  killed  by  its  trains;  and  in  that  it  denies  to  the  company 
the  equal  protection  of  the  laws  by  subjecting  it  to  a  different 
liability  for  injuries  committed  by  it  from  that  to  which  all  other 
persons  are  subjected. 

It  is  contended  by  counsel  as  the  basis  of  his  argument,  and  we 
admit  the  soundness  of  his  position,  that  corporations  are  persons 
within  the  meaning  of  the  clause  in  question.  It  was  so  held  in 
Santa  Clara  County  v.  Southern  Pacific  Railroad  Co.,  118  U.  S.  394, 
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396,  and  the  doctrine  was  reasserted  in  Pembina  Mining  Company 
v.  Pennsylvania,  125  U.  S.  181,  189.  We  admit  also,  as  contended 
by  him,  that  corporations  can  invoke  the  benefits  of  provisions  of 
the  Constitution  and  laws  which  guarantee  to  persons  the  enjoy- 
ment of  property,  or  afford  to  them  the  means  for  its  protection,  or 
prohibit  legislation  injuriously  affecting  it. 

We  will  consider  the  objections  of  the  railway  company  in  the 
reverse  order  in  which  they  are  stated  by  counsel.  And  first,  as  to 
the  alleged  conflict  of  the  law  of  Iowa  with  the  clause  of  the  Four- 
teenth Amendment  ordaining  that  no  State  shall  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws.  That 
clause  does  undoubtedly  prohibit  discriminating  and  partial 
legislation  by  any  State  in  favor  of  particular  persons  as  against 
others  in  like  condition.  Equality  of  protection  implies  not  merely 
equal  accessibility  to  the  courts  for  the  prevention  or  redress  of 
wrongs  and  the  enforcement  of  rights,  but  equal  exemption  with 
others  in  like  condition  from  charges  and  liabilities  of  every  kind. 
But  the  clause  does  not  limit,  nor  was  it  designed  to  limit,  the  sub- 
jects upon  which  the  police  power  of  the  State  may  be  exerted. 
The  State  can  now,  as  before,  prescribe  regulations  for  the  health, 
good  order  and  safety  of  society,  and  adopt  such  measures  as  will 
advance  its  interests  and  prosperity.  And  to  accomplish  this  end 
special  legislation  must  be  resorted  to  in  numerous  cases,  providing 
against  accidents,  disease  and  danger,  in  the  varied  forms  in  which 
they  may  come.  The  nature  and  extent  of  such  legislation  will 
necessarily  depend  upon  the  judgment  of  the  legislature  as  to  the 
security  needed  by  society.  When  the  calling,  profession  or  busi- 
ness of  parties  is  unattended  with  danger  to  others,  little  legislation 
will  be  necessary  respecting  it.  Thus,  in  the  purchase  and  sale  of 
most  articles  of  general  use,  persons  may  be  left  to  exercise  their 
own  good  sense  and  judgment;  but  when  the  calling  or  profession 
or  business  is  attended  with  danger,  or  requires  a  certain  degree  of 
scientific  knowledge  upon  which  others  must  rely,  then  legislation 
properly  steps  in  to  impose  conditions  upon  its  exercise.  Thus,  if 
one  is  engaged  in  the  manufacture  or  sale  of  explosive  or  inflam- 
mable articles,  or  in  the  preparation  or  sale  of  medicinal  drugs, 
legislation,  for  the  security  of  society,  may  prescribe  the  terms  on 
which  he  will  be  permitted  to  carry  on  the  business,  and  the  liabili- 
ties he  will  incur  from  neglect  of  them.  The  concluding  clause  of 
the  first  section  of  the  Fourteenth  Amendment  simply  requires 
that  such  legislation  shall  treat  alike  all  persons  brought  under 
subjection  to  it.     The  equal  protection  of  the  law  is  afforded  when 
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this  is  accomplished.  Such  has  been  the  ruling  of  this  court  in 
numerous  instances  where  that  clause  has  been  invoked  against 
legislation  supposed  to  be  in  conflict  with  it.1  .  .  . 

From  these  adjudications  it  is  evident  that  the  Fourteenth 
Amendment  does  not  limit  the  Bubjects  in  relation  to  which  the 
police  power  of  the  State  may  be  exercised  for  the  protection  of  its 
citizens.  That  this  power  should  be  applied  to  railroad  companies 
is  reasonable  and  just.  The  tremendous  force  broughl  into  action 
in  running  railway  cars  renders  it  absolutely  essential  that  every 
precaution  should  be  taken  against  accident  by  collision,  not  only 
with  other  trains,  but  with  animals.  A  collision  with  animals  may 
be  attended  with  more  serious  injury  than  their  destruction;  it 
may  derail  the  cars  and  cause  the  death  or  serious  injury  of  pas- 
sengers. Where  these  companies  have  the  right  to  fence  in  their 
tracks,  and  thus  secure  their  roads  from  cattle  going  upon  them,  it 
would  seem  to  be  a  wise  precaution  on  their  part  to  put  up  such 
guards  against  accidents  at  places  where  cattle  are  allowed  to 
roam  at  large.  The  statute  of  Iowa,  in  fixing  an  absolute  liability 
upon  them  for  injuries  to  cattle  committed  in  the  operation  of  their 
roads  by  reason  of  the  want  of  such  guards,  would  seem  to  treat 
this  precaution  as  a  duty.  It  is  true  that ,  1  >y  the  common  law,  the 
owner  of  land  was  not  compelled  to  inclose  it,  so  as  to  prevent  the 
cattle  of  others  from  coming  upon  it,  and  it  may  be  that,  in  the  ab- 
sence of  legislation  on  the  subject,  a  railway  corporation  is  not 
required  to  fence  its  railway,  the  common  law  as  to  inclosing  one's 
land  having  been  established  long  before  railways  were  known. 
But  the  obligation  of  the  defendant  railway  company  to  use  reason- 
able means  to  keep  its  track  clear,  so  as  to  insure  safety  in  the  im  ive- 
ment  of  its  trains,  is  plainly  implied  by  the  statute  of  Iowa,  which 
also  indicates  that  the  putting  up  of  fences  would  be  such  reason- 
able means  of  safety.  If,  therefore,  the  company  omits  those 
means,  the  omission  may  well  be  regarded  as  evidence  of  such 
culpable  negligence  as  to  justify  punitive  damages  where  injury  is 
committed;  and  if  punitive  damages  in  such  cases  may  be  given, 
the  legislature  may  prescribe  the  extent  to  which  juries  may  go  in 
awarding  them.   .  .  . 

The  imposition  of  punitive  or  exemplary  damages  in  such  cases 
cannot  be  opposed  as  in  conflict  with  the  prohibition  against  the 

1  Here  were  summarized  Barbier  v.  Connolly,  ante,  p.  656  (1885);  Soon 
Hing  v.  Crowley,  113  U.  S.  703  (1885),  Missouri  Pacific  Ry.  Co.  v.  Humes,  115 
U.  S.  512  (1885),  Missouri  Pacific  Ry.  Co.  v.  Mac-key,  127  U.  S.  205  (1888).  — 
Ed. 
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deprivation  of  property  without  due  process  of  law.  It  is  only  one 
mode  of  imposing  a  penalty  for  the  violation  of  duty,  and  its  pro- 
priety and  legality  have  been  recognized,  as  stated  in  Day  v.  Wood- 
worth,  13  How.  363,  371,  by  repeated  judicial  decisions  for  more 
than  a  century.  Its  authorization  by  the  law  in  question  to  the 
extent  of  doubling  the  value  of  the  property  destroyed,  or  of  the 
damage  caused,  upon  refusal  of  the  railway  company,  for  thirty 
days  after  notice  of  the  injury  committed,  to  pay  the  actual  value 
of  the  property  or  actual  damage,  cannot  therefore  be  justly 
assailed  as  infringing  upon  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States. 

Judgment  affirmed.1 


LAWTON  v.   STEELE. 

Supreme  Court  of  the  United  States.     1894. 

[152  United  States,  133.] 2 

Error  to  the  Supreme  Court  of  New  York. 

In  the  Supreme  Court  for  Jefferson  County,  Lawton  and  others 
brought  action  for  the  conversion  of  fish  nets.  Steele  was  a  fish 
protector  appointed  by  the  Governor  of  New  York,  and  as  such 
officer  had  taken  and  destroyed  the  nets,  some  being  in  use  in  the 
waters  of  the  State  and  others  being  upon  the  shore  and  recently 
used  for  fishing.  The  taking  and  destroying  of  the  nets  as  public 
nuisances  came  within  the  terms  of  New  York  statutes  for  the 
protection  of  fish.  The  jury  rendered  a  verdict  against  Steele  for 
$216,  subject  to  the  opinion  of  the  court;  and  the  court  gave 
judgment  for  that  sum  and  costs.  The  General  Term  reversed 
the  judgment  and  ordered  a  new  trial;  and  the  Court  of  Appeals 
affirmed  the  order  of  the  General  Term  and  ordered  judgment 
absolute  for  the  defendant  (119  N.  Y.  226). 

L.  H.  Brown,  for  plaintiffs  in  error;  and  E.  R.  Brown,  contra. 

1  See  Minneapolis  &  St.  Louis  Ry.  Co.  v.  Emmons,  149  U.  S.  364  (1893); 
and  Atchison,  Topeka  &  Santa  Fe  R.  Co.  v.  Matthews,  174  U.  S.  96  (1899). 

Compare  St.  Louis,  Iron  Mountain  &  Southern  Ry.  Co.  v.  Wynne,  224 
U.S.  354  (1912).  — Ed. 

2  An  abbreviated  statement  has  been  presented.  —  Ed. 
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Brown,  J.,  .  .  .  delivered  the  opinion  of  the  court. 

This  case  involves  the  constitutionality  of  an  ac1  of  .  .  .  New 
York  known  as  c.  591,  Laws  ...  of  1880,  as  amended  by  c.  317, 
Laws  of  .  .  .  1883.  .  .  . 

By  .  .  .  act  enacted  Apr.  15,  1880,  c.  Ill: 

"  Sec.  1.  No  person  shall  .  .  .  take  from  the  waters  of 
Henderson  Bay  or  Lake  Ontario,  within  one  mile  of  the  shore,  .  .  . 
any  fish  .  .  .  otherwise  than  by  hook  and  line  or  roil  held  in  tin- 
hand.  .  .  ." 

By  the  act  of  1880,  as  amended  by  the  act  of  1883 : 

"  Sec.  2.  Any  net  ...  for  taking  .  .  .  fish,  .  .  .  main- 
tained in  or  upon  any  of  the  waters  of  this  State,  or  upon  the 
shores,  ...  in  violation  of  any  existing  or  hereafter  enacted 
statutes  .  .  .  is  hereby  declared  to  be  .  .  .  a  public  nuisance,  and 
may  be  abated  and  summarily  destroyed  by  an}' person,  .  .  .  and 
no  action  for  damages  shall  lie  .  .  .  on  account  of  any  such 
seizure  or  destruction." 

This  last  section  was  alleged  to  be  unconstitutional  and  void  for 
three  reasons:  1,  as  depriving  the  citizen  of  his  property  without 
due  process  of  law;  2,  as  being  in  restraint  of  the  liberty  of  the 
citizen;  3,  as  being  an  interference  with  the  admiralty  and  mari- 
time jurisdiction  of  the  United  States. 

The  trial  court  ruled  the  first  of  the  above  propositions  in 
plaintiffs'  favor,  and  the  others  against  them,  and  judgment  was 
thereupon  entered  in  favor  of  the  plaintiffs. 

The  constitutionality  of  the  section  in  question  was,  however, 
sustained  by  the  General  Term  and  by  the  Court  of  Appeals,  upon 
the  ground  of  its  being  a  lawful  exercise  of  the  police  power  of  the 
State. 

The  extent  and  limits  of  what  is  known  as  the  police  power  have 
been  a  fruitful  subject  of  discussion  in  the  appellate  courts  of  nearly 
every  State  in  the  Union.  It  is  universally  conceded  to  include 
everything  essential  to  the  public  safety,  health,  and  morals,  and  to 
justify  the  destruction  or  abatement,  by  summary  proceedings,  of 
whatever  may  be  regarded  as  a  public  nuisance.  Under  this  power 
it  has  been  held  that  the  State  may  order  the  destruction  of  a  house 
falling  to  decay  or  otherwise  endangering  the  lives  of  passers-by; 
the  demolition  of  such  as  are  in  the  path  of  a  conflagration;  the 
slaughter  of  diseased  cattle;  the  destruction  of  decayed  or  un- 
wholesome food;  the  prohibition  of  wooden  buildings  in  cities;  the 
regulation  of  railways  and  other  means  of  public  conveyance,  and 
of  interments  in  burial  grounds;    the  restriction  of  objectionable 
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trades  to  certain  localities;  the  compulsory  vaccination  of  children; 
the  confinement  of  the  insane  or  those  afflicted  with  contagious 
diseases;  the  restraint  of  vagrants,  beggars,  and  habitual  drunk- 
ards; the  suppression  of  obscene  publications  and  houses  of  ill 
fame;  and  the  prohibition  of  gambling  houses  and  places  where 
intoxicating  liquors  are  sold.  Beyond  this,  however,  the  State  may 
interfere  wherever  the  public  interests  demand  it,  and  in  this  partic- 
ular a  large  discretion  is  necessarily  vested  in  the  legislature  to 
determine,  not  only  what  the  interests  of  the  public  require,  but 
what  measures  are  necessary  for  the  protection  of  such  interests. 
Barbier  v.  Connolly,  113  U.  S.  27;  Kidd  v.  Pearson,  128  U.  S.  1. 
To  justify  the  State  in  thus  interposing  its  authority  in  behalf  of 
the  public,  it  must  appear,  first,  that  the  interests  of  the  public 
generally,  as  distinguished  from  those  of  a  particular  class,  require 
such  interference;  and,  second,  that  the  means  are  reasonably 
necessary  for  the  accomplishment  of  the  purpose,  and  not  unduly 
oppressive  upon  individuals.  The  legislature  may  not,  under  the 
guise  of  protecting  the  public  interests,  arbitrarily  interfere  with 
private  business,  or  impose  unusual  and  unnecessary  restrictions 
upon  lawful  occupations.  In  other  words,  its  determination  as  to 
what  is  a  proper  exercise  of  its  police  powers  is  not  final  or  con- 
clusive, but  is  subject  to  the  supervision  of  the  courts.  .  .  . 

The  preservation  of  game  and  fish,  however,  has  always  been 
treated  as  within  the  proper  domain  of  the  police  power,  and  laws 
limiting  the  season  within  which  birds  and  wild  animals  may  be 
killed  or  exposed  for  sale,  and  prescribing  the  time  and  manner  in 
which  fish  may  be  caught,  have  been  repeatedly  upheld  by  the 
courts.  Thus  in  Smith  v.  Maryland,  18  How.  71,  it  was  held  that 
the  State  had  a  right  to  protect  its  fisheries  in  Chesapeake  Bay  by 
making  it  unlawful  to  take  or  capture  oysters  with  a  scoop  or  drag, 
and  to  inflict  the  penalty  of  forfeiture  upon  the  vessel  employed  in 
this  pursuit.  The  avowed  object  of  the  act  was  to  prevent  the  de- 
struction of  the  oysters  by  the  use  of  particular  instruments  in  taking 
them.  "It  does  not  touch,"  said  the  court,  "the  subject  of  the  com- 
mon liberty  of  taking  oysters  save  for  the  purpose  of  guarding  it 
from  injury  to  whomsoever  it  may  belong  and  by  whomsoever  it 
may  be  enjoyed."  It  was  held  that  the  right  of  forfeiture  existed, 
even  though  the  vessel  was  enrolled  for  the  coasting  trade  under  the 
act  of  Congress.  So  in  Smith  v.  Levinus,  8  N.  Y.  472,  a  similar  act 
was  held  to  be  valid,  although  it  vested  certain  legislative  powers  in 
boards  of  supervisors,  authorizing  them  to  make  laws  for  the  pro- 
tection of  shell  and  other  fish.     In  State  v.  Roberts,  59  N.  H.  256, 
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which  was  an  indictment  for  taking  fish  out  of  navigable  waters  out 
of  the  season  prescribed  by  statute,  it  was  said  by  the  court:  u  At 
common  law  the  right  of  fishing  in  navigable  waters  was  common  to 
all.  The  taking  and  selling  of  certain  kind-  ..I'  fish  and  game  al 
certain  seasons  of  the  year  tended  to  the  destruction  of  the  privilege 
or  right  by  the  destruction  consequenl  upon  the  unrestrained 
exercise  of  the  right.  This  is  regarded  as  injurious  to  the  com- 
munity, and,  therefore,  it  is  within  the  authority  of  the  legislature 
to  impose  restriction  and  Limitation  upon  the  time  and  manner  of 
taking  fish  and  game,  considered  valuable  as  articles  of  food  or 
merchandise.  For  this  purpose  fish  and  game  laws  are  enacted. 
The  power  to  enact  such  laws  has  long  been  exercised,  and  so  bene- 
ficially for  the  public  that  it  ought  not  now  to  be  called  into  ques- 
tion." Commonwealth  v.  Chapin,  5  Pick.  199;  McCready  /•. 
Virginia,  94  U.  S.  391;  Vinton  v.  Welsh,  9  Pick.  87,  92;  Com- 
monwealth r.  Essex  County,  13  Gray,  239,  248;  Phelps  v.  liacey, 
('<<)  X.  Y.  10;  Holyoke  Co.  v.  Lyman,  15  Wall.  500;  Gentile  v. 
State,  29  Indiana,  409;  State  v.  Lewis,  137  Ind.  344. 

As  the  waters  referred  to  in  the  act  are  unquestionably  within 
the  jurisdiction  of  the  State  of  New  York,  there  can  be  no  valid 
objection  to  a  law  regulating  the  manner  in  which  fishing  in  these 
waters  shall  be  carried  on.  Hooker  v.  Cummings,  20  Johns.  91. 
The  duty  of  preserving  the  fisheries  of  a  State  from  extinction,  by 
prohibiting  exhaustive  methods  of  fishing,  or  the  use  of  such  de- 
structive instruments  as  are  likely  to  result  in  the  extermination  of 
the  young  as  well  as  the  mature  fish,  is  as  clear  as  its  power  to 
secure  to  its  citizens,  as  far  as  possible,  a  supply  of  any  other 
wholesome  food. 

The  main,  and  only  real  difficulty  connected  with  the  act  in 
question  is  in  its  declaration  that  any  net,  etc.,  maintained  in  vio- 
lat  ion  of  any  law  for  the  protection  of  fisheries,  is  to  be  treated  as  a 
public  nuisance,  "  and  may  be  abated  and  summarily  destroyed  by 
any  person,  and  it  shall  be  the  duty  of  each  and  every  protector 
aforesaid  and  every  game  constable  to  seize,  remove,  and  forth- 
with destroy  the  same."  The  legislature,  however,  undoubtedly 
possessed  the  power  not  only  to  prohibit  fishing  by  nets  in  these 
waters,  but  to  make  it  a  criminal  offense,  and  to  take  such  measures 
as  were  reasonable  and  necessary  to  prevent  such  offenses  in  the 
future.  It  certainly  could  not  do  this  more  effectually  than  by 
destroying  the  means  of  the  offense.  If  the  nets  were  being  used  in 
a  manner  detrimental  to  the  interests  of  the  public,  we  think  it  was 
within  the  power  of  the  legislature  to  declare  them  to  be  nuisances, 
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and  to  authorize  the  officers  of  the  State  to  abate  them.  Hart  v. 
Albany,  9  Wend.  571;  Meeker  v.  Van  Rensselaer,  15  Wend.  397. 
An  act  of  the  legislature  which  has  for  its  object  the  preservation  of 
the  public  interests  against  the  illegal  depredations  of  private 
individuals  ought  to  be  sustained,  unless  it  is  plainly  violative  of 
the  Constitution,  or  subversive  of  private  rights.  In  this  case  there 
can  be  no  doubt  of  the  right  of  the  legislature  to  authorize  judicial 
proceedings  to  be  taken  for  the  condemnation  of  the  nets  in  ques- 
tion, and  their  sale  or  destruction  by  process  of  law.  Congress  has 
assumed  this  power  in  a  large  number  of  cases,  by  authorizing  the 
condemnation  of  property  which  has  been  made  use  of  for  the  pur- 
pose of  defrauding  the  revenue.  Examples  of  this  are  vessels  ille- 
gally registered  or  owned,  or  employed  in  smuggling  or  other  illegal 
traffic;  distilleries  or  breweries  illegally  carried  on  or  operated,  and 
buildings  standing  upon  or  near  the  boundary  line  between  the 
United  States  and  another  country,  and  used  as  depots  for  smug- 
gling goods.  In  all  these  cases,  however,  the  forfeiture  was  de- 
creed by  judicial  proceeding.  But  where  the  property  is  of  little 
value,  and  its  use  for  the  illegal  purpose  is  clear,  the  legislature  may 
declare  it  to  be  a  nuisance,  and  subject  to  summary  abatement. 
Instances  of  this  are  the  power  to  kill  diseased  cattle;  to  pull  down 
houses  in  the  path  of  conflagrations;  the  destruction  of  decayed 
fruit  or  fish  or  unwholesome  meats,  or  infected  clothing,  obscene 
books  or  pictures,  or  instruments  which  can  only  be  used  for  illegal 
purposes.  While  the  legislature  has  no  right  arbitrarily  to  declare 
that  to  be  a  nuisance  which  is  clearly  not  so,  a  good  deal  must  be 
left  to  its  discretion  in  that  regard,  and  if  the  object  to  be  accom- 
plished is  conducive  to  the  public  interests,  it  may  exercise  a  large 
liberty  of  choice  in  the  means  employed.  Newark  Railway  v. 
Hunt,  50  N.  J.  Law,  308;  Blasier  v.  Miller,  10  Hun,  435;  Mouse's 
Case,' 12  Rep.  63;  Stone  v.  New  York,  25  Wend.  157,  173;  Am. 
Print  Works  v.  Lawrence,  21  N.  J.  Law,  248;  23  N.  J.  Law,  590. 

It  is  not  easy  to  draw  the  line  between  cases  where  property 
illegally  used  may  be  destroyed  summarily  and  where  judicial 
proceedings  are  necessary  for  its  condemnation.  If  the  property 
were  of  great  value,  as,  for  instance,  if  it  were  a  vessel  employed  for 
smuggling  or  other  illegal  purposes,  it  would  be  putting  a  dangerous 
power  in  the  hands  of  a  custom  officer  to  permit  him  to  sell  or 
destroy  it  as  a  public  nuisance,  and  the  owner  would  have  good 
reason  to  complain  of  such  act,  as  depriving  him  of  his  property 
without  due  process  of  law.  But  where  the  property  is  of  trifling 
value,  and  its  destruction  is  necessary  to  effect  the  object  of  a  cer- 
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tain  statute,  we  think  it  is  within  the  power  of  the  legislature  to 
order  its  summary  abatement.  For  instance,  if  the  Legislature 
should  prohibit  the  killing  of  fish  by  explosive  shells,  and  Bhould 
order  the  cartridges  so  used  to  be  destroyed,  it  m>uld  Beem  like 
belittling  the  dignity  of  the  judiciary  to  require  such  destruction 
to  be  preceded  by  a  Bolemn  condemnation  in  a  court  of  justice. 
The  same  remark  might  be  made  of  the  card-,  chips,  and  dice  of  a 
gambling  room. 

The  value  of  the  nets  in  question  was  but  $15  apiece.  The  cosl 
of  condemning  one  (and  the  use  of  one  is  as  illegal  as  the  use  of  a 
dozen),  by  judicial  proceedings,  would  largely  exceed  the  value  of 
the  net,  and  doubtless  the  State  would,  in  many  cases,  be  deterred 
from  executing  the  law  by  the  expense.  They  could  only  be  re- 
moved from  the  water  with  difficulty,  and  were  liable  to  injury  in 
the  process  of  removal.  The  object  of  the  law  is  undoubtedly  a 
beneficent  one,  and  the  State  ought  not  to  be  hampered  in  its 
enforcement  by  the  application  of  constitutional  provisions  which 
are  intended  for  the  protection  of  substantial  rights  of  property. 
It  is  evident  that  the  efficacy  of  this  statute  would  be  very  seriously 
impaired  by  requiring  every  net  illegally  used  to  be  carefully  taken 
from  the  water,  carried  before  a  court  or  magistrate,  notice  of  the 
seizure  to  be  given  by  publication,  and  regular  judicial  proceedings 
to  be  instituted  for  its  condemnation. 

There  is  not  a  State  in  the  Union  which  has  not  a  constitutional 
provision  entitling  persons  charged  with  crime  to  a  trial  by  jury, 
and  yet  from  time  immemorial  the  practice  has  been  to  try  persons 
charged  with  petty  offenses  before  a  police  magistrate,  who  not 
only  passes  upon  the  question  of  guilt,  but  metes  out  the  proper 
punishment.  This  has  never  been  treated  as  an  infraction  of  the 
constitution,  though  technically  a  person  may  in  this  way  be 
deprived  of  his  liberty  without  the  intervention  of  a  jury.  Callan 
v.  Wilson,  127  U.  S.  540,  and  cases  cited.  So  the  summary  abate- 
ment of  nuisances  without  judicial  process  or  proceeding  was  well 
known  to  the  common  law  long  prior  to  the  adoption  of  the  Con- 
stitution, and  it  has  never  been  supposed  that  tin-  constitutional 
provision  in  question  in  this  case  was  intended  to  interfere  with 
the  established  principles  in  that  regard. 

Nor  is  a  person  whose  property  is  seized  under  the  act  in  i  luesl  ion 
without  his  legal  remedy.  If  in  fact  his  property  has  been  used  in 
violation  of  the  act,  he  has  no  just  reason  to  complain;  if  not,  he 
may  replevy  his  nets  from  the  officer  seizing  them,  or,  if  they  have 
been  destroyed,  may  have  his  action  for  their  value.  .  .  . 
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It  is  said,  however,  that  the  nets  are  not  in  themselves  a  nuisance, 
but  are  perfectly  lawful  acts  of  manufacture,  and  are  ordinarily- 
used  for  a  lawful  purpose.  This  is,  however,  by  no  means  a  con- 
clusive answer.  Many  articles,  such,  for  instance,  as  cards,  dice, 
and  other  articles  used  for  gambling  purposes,  are  perfectly  harm- 
less in  themselves,  but  may  become  nuisances  by  being  put  to  an 
illegal  use,  and  in  such  cases  fall  within  the  ban  of  the  law  and  may 
be  summarily  destroyed.  It  is  true  that  this  rule  does  not  always 
follow  from  the  illegal  use  of  a  harmless  article.  A  house  may  not 
be  torn  down  because  it  is  put  to  an  illegal  use,  since  it  may  be  as 
readily  used  for  a  lawful  purpose  (Ely  v.  Supervisors,  36  N.  Y.  297), 
but  where  minor  articles  of  personal  property  are  devoted  to  such 
use  the  fact  that  they  may  be  used  for  a  lawful  purpose  would  not 
deprive  the  legislature  of  the  power  to  destroy  them.  The  power 
of  the  legislature  to  declare  that  which  is  perfectly  innocent  in  itself 
to  be  unlawful  is  beyond  question  (People  v.  West,  106  N.  Y.  293), 
and  in  such  case  the  legislature  may  annex  to  the  prohibited  act  all 
the  incidents  of  a  criminal  offense,  including  the  destruction  of 
property  denounced  by  it  as  a  public  nuisance.  .  .  . 

Upon  the  whole,  we  agree  with  the  Court  of  Appeals  in  holding 
this  act  to  be  constitutional,  and  the  judgment  of  the  Supreme 
Court  is,  therefore,  Affirmed. 

Fuller,  C.  J.  (with  whom  concurred  Field  and  Brewer,  J  J.) 
dissenting.  .  .  . 


HOLDEN   v.   HARDY. 

Supreme  Court  of  the  United  States.     1898. 

[169  United  States,  366.] 1 

Error  to  the  Supreme  Court  of  Utah. 

By  a  Utah  statute  (Laws,  1896,  p.  219)  it  was  enacted  that  the 
period  of  employment  of  workingmen  in  underground  mines  or 
workings,  or  in  smelters  and  all  other  institutions  for  reducing  or 
refining  ores  or  metals,  shall  be  eight  hours  a  day,  except  in  cases  of 
emergency  where  life  or  property  is  in  imminent  danger;  and  that 
any  employer  violating  the  act  shall  be  guilty  of  a  misdemeanor. 
In  the  court  of  a  justice  of  the  peace  of  Salt  Lake  City,  Holden  was 
1  The  statement  has  not  been  reprinted.  —  Ed. 
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tried  and  convicted  of  breach  of  this  statute  for  employing  a  miner 
ten  hours  each  day  and  also,  in  a  Beparate  action,  for  employing 
a  workman  in  a  concentrating  mill  twelve  hours  each  day.  The 
court  imposed  a  fine  and  ordered  imprisonment  for  fifty-seven 
days  or  until  payment  of  fine  and  costs.  Thereupon  Holden  sued 
out  a  writ  of  habeas  corpus  from  the  Supreme  (  Jourl  of  Utah,  pray- 
ing his  discharge;  bu1  thai  court  remanded  him  to  the  custody  of 
the  sheriff. 

./.  .1/.  Wilson  and  others,  for  plaintiff  in  error;  and  C.  J.  Pence 
and  another,  contra. 

Brown,  J.,  .  .  .  delivered  the  opinion  of  the  court.  .  .  . 

The  validity  of  the  statute  ...  is  challenged  upon  the  ground 
of  an  alleged  violation  of  the  Fourteenth  Amendment  to  the  (  in- 
stitution of  the  United  States,  in  that  it  abridges  the  privileges  or 
immunities  of  citizens  of  the  United  States;  deprives  both  the 
employer  and  the  laborer  of  his  property  without  due  process  of 
law,  and  denies  to  them  the  equal  protection  of  the  laws.  As  the 
three  questions  of  abridging  their  immunities,  depriving  them  of 
their  property,  and  denying  them  the  protection  of  the  laws,  are  so 
connected  that  the  authorities  upon  each  are,  to  a  greater  or  less 
extent,  pertinent  to  the  others,  they  may  properly  be  considered 
together.  .  .  . 

A  majority  of  the  cases  which  have  since  arisen  have  turned  not 
upon  a  denial  to  the  colored  race  of  rights  therein  secured  to  them, 
but  upon  alleged  discriminations  in  matters  entirely  outside  of  the 
political  relations  of  the  parties  aggrieved. 

These  cases  may  be  divided,  generally,  into  two  classes:  First, 
where  a  state  legislature,  or  a  state  court,  is  alleged  to  have  un- 
justly discriminated  in  favor  of  or  against  a  particular  individual  or 
class  of  individuals,  as  distinguished  from  the  rest  of  the  com- 
munity, or  denied  them  the  benefit  of  due  process  of  law;  second, 
where  the  legislature  has  changed  its  general  system  of  jurispru- 
dence by  abolishing  what  had  been  previously  considered  necessary 
to  the  proper  administration  of  justice,  or  the  protection  of  the 
individual.   .  .  . 

An  examination  of  both  these  classes  of  cases  under  the  Four- 
teenth Amendment  will  demonstrate  that,  in  passing  upon  the 
validity  of  state  legislation  under  that  amendment,  this  court  has 
not  failed  to  recognize  the  fact  that  the  law  is,  to  a  certain  extent, 
a  progressive  science;  that  in  some  of  the  States  methods  of  pro- 
cedure, which  at  the  time  the  Constitution  was  adopted  were 
deemed  essential  to  the  protection  and  safety  of  the  people,  or  to 
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the  liberty  of  the  citizen,  have  been  found  to  be  no  longer  necessary; 
that  restrictions  which  had  formerly  been  laid  upon  the  conduct  of 
individuals,  or  of  classes  of  individuals,  had  proved  detrimental  to 
their  interests;  while,  upon  the  other  hand,  certain  other  classes  of 
persons,  particularly  those  engaged  in  dangerous  or  unhealthful 
employments,  have  been  found  to  be  in  need  of  additional  pro- 
tection.    Even  before  the  adoption  of  the  Constitution,  much  had 
been  done  toward  mitigating  the  severity  of  the  common  law, 
particularly  in  the  administration  of  its  criminal  branch.      The 
number  of  capital  crimes,  in  this  country  at  least,  had  been  largely 
decreased.     Trial  by  ordeal  and  by  battle  had  never  existed  here, 
and  had  fallen  into  disuse  in  England.     The  earlier  practice  of  the 
common  law,  which  denied  the  benefit  of  witnesses  to  a  person 
accused  of  felony,  had  been  abolished  by  statute,  though  so  far  as  it 
deprived  him  of  the  assistance  of  counsel  and  compulsory  process 
for  the  attendance  of  his  witnesses,  it  had  not  been  changed  in 
England.     But  to  the  credit  of  her  American  colonies,  let  it  be  said 
that  so  oppressive  a  doctrine  had  never  obtained  a  foothold  there. 
The  present  century  has  originated  legal  reforms  of  no  less 
importance.  .  .  .      They  are  mentioned  only  for  the  purpose  of 
calling  attention  to  the  probability  that  other  changes  of  no  less 
importance  may  be  made  in  the  future,  and  that  while  the  cardinal 
principles  of  justice  are  immutable,  the  methods  by  which  justice 
is  administered  are  subject  to  constant  fluctuation,  and  that  the 
Constitution  of  the  United  States,  which  is  necessarily  and  to  a 
large  extent  inflexible  and  exceedingly  difficult  of  amenolment, 
should  not  be  so  construed  as  to  deprive  the  States  of  the  power  to 
so  amend  their  laws  as  to  make  them  conform  to  the  wishes  of  the 
citizens  as  they  may  deem  best  for  the  public  welfare  without  bring- 
ing them  into  conflict  with  the  supreme  law  of  the  land. 

Of  course,  it  is  impossible  to  forecast  the  character  or  extent  of 
these  changes,  but  in  view  of  the  fact  that  from  the  day  Magna 
Charta  was  signed  to  the  present  moment,  amendments  to  the 
structure  of  the  law  have  been  made  with  increasing  frequency,  it 
is  impossible  to  suppose  that  they  will  not  continue,  and  the  law  be 
forced  to  adapt  itself  to  new  conditions  of  society,  and,  particularly, 
to  the  new  relations  between  employers  and  employes,  as  they 
arise.  .  .  . 

We  do  not  wish,  however,  to  be  understood  as  holding  that  this 
power  is  unlimited.  While  the  people  of  each  State  may  doubtless 
adopt  such  systems  of  laws  as  best  conform  to  their  own  traditions 
and  customs,  the  people  of  the  entire  country  have  laid  down  in  the 
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Constitution  of  the  United  States  certain  fundamental  principles 
to  which  each  member  of  the  I  foion  is  bound  to  accede  as  a  condi- 
tion of  its  admission  as  a  State.       Thus,    the    United   States   are 

bound  to  guarantee  to  each  State  a  republican  form  of  government, 

and  the  tenth  section  of  the  first  article  contain-  certain  other  speci- 
fied limitations  upon  the  power  of  the  several  States,  the  object  of 
which  was  to  secure  to  Congress  paramount  authority  with  respecl 
to  matters  of  universal  concern.  In  addition,  the  Fourteenth 
Amendment  contains  a  sweeping  provision  forbidding  the  States 
from  abridging  the  privileges  and  immunities  of  citizens  of  the 
United  States,  and  denying  them  the  benefit  of  due  process  or 
equal  protection  of  the  laws. 

This  court  has  never  attempted  to  define  with  precision  the 
words  "  due  process  of  law,"  nor  is  it  necessary  to  do  so  in  this  case. 
It  is  sufficient  to  say  that  there  are  certain  immutable  principles  of 
justice  which  inhere  in  the  very  idea  of  free  government  which  no 
member  of  the  Union  may  disregard,  as  that  no  man  shall  be  con- 
demned in  his  person  or  property  without  due  notice  and  an  oppor- 
tunity of  being  heard  in  his  defense.  .  .  . 

As  the  possession  of  property,  of  which  a  person  cannot  be 
deprived,  doubtless  implies  that  such  property  may  be  acquired, 
it  is  safe  to  say  that  a  state  law  which  undertakes  to  deprive  any 
class  of  persons  of  the  general  power  to  acquire  property  would  also 
be  obnoxious  to  the  same  provision.  Indeed,  we  may  go  a  step 
further,  and  say  that,  as  property  can  only  be  legally  acquired  as 
between  living  persons  by  contract,  a  general  prohibition  against 
entering  into  contracts  with  respect  to  property,  or  having  as  their 
object  the  acquisition  of  property,  would  be  equally  invalid. 

The  latest  utterance  of  this  court  upon  this  subject  is  contained 
in  the  case  of  Allgeyer  v.  Louisiana,  165  U.  S.  578,  591,  in  which  it 
was  held  that  an  act  of  Louisiana  which  prohibited  individuals 
within  the  State  from  making  contracts  of  insurance  with  corpora- 
tions doing  business  in  New  York,  was  a  violation  of  the  Fourteenth 
Amendment.  In  delivering  the  opinion  of  the  court,  Mr.  Justice 
Peckham  remarked:  "  In  the  privilege  of  pursuing  an  ordinary 
calling  or  trade,  and  of  acquiring,  holding  and  selling  property, 
must  be  embraced  the  right  to  make  all  proper  contracts  in  relation 
thereto,  and,  although  it  may  be  conceded  that  this  right  to  con- 
tract in  relation  to  persons  or  property,  or  to  do  business  within  the 
jurisdiction  of  the  State,  may  be  regulated  and  sometimes  pro- 
hibited, when  the  contracts  or  business  conflict  with  the  policy  of 
the  State  as  contained  in  its  statutes,  yet  the  power  does  not  and 
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cannot  extend  to  prohibiting  a  citizen  from  making  contracts  of 
the  nature  involved  in  this  case  outside  of  the  limits  and  jurisdic- 
tion of  the  State,  and  which  are  also  to  be  performed  outside  of 
such  jurisdiction." 

This  right  of  contract,  however,  is  itself  subject  to  certain  limi- 
tations which  the  State  may  lawfully  impose  in  the  exercise  of  its 
police  powers.  While  this  power  is  inherent  in  all  governments,  it 
has  doubtless  been  greatly  expanded  in  its  application  during  the 
past  century,  owing  to  an  enormous  increase  in  the  number  of 
occupations  which  are  dangerous,  or  so  far  detrimental  to  the 
health  of  employes  as  to  demand  special  precautions  for  their  well- 
being  and  protection,  or  the  safety  of  adjacent  property.  .  .  . 

This  power  legitimately  exercised  can  neither  be  limited  by 
contract  nor  bartered  away  by  legislation. 

While  this  power  is  necessarily  inherent  in  every  form  of  govern- 
ment, it  was,  prior  to  the  adoption  of  the  Constitution,  but  spar- 
ingly used  in  this  country.  As  we  were  then  almost  purely  an 
agricultural  people,  the  occasion  for  any  special  protection  of  a 
particular  class  did  not  exist.  Certain  profitable  employments, 
such  as  lotteries  and  the  sale  of  intoxicating  liquors,  which  were 
then  considered  to  be  legitimate,  have  since  fallen  under  the  ban 
of  public  opinion,  and  are  now  either  altogether  prohibited,  or 
made  subject  to  stringent  police  regulations.  The  power  to  do  this 
has  been  repeatedly  affirmed  by  this  court.  Stone  v.  Mississippi, 
101  U.  S.  814;  Douglas  v.  Kentucky,  168  U.  S.  488;  Giozza  v. 
Tiernan,  148  U.  S.  657;  Kidd  v.  Pearson,  128  U.  S.  1;  Crowley  v. 
Christensen,  137  U.  S.  86. 

While  the  business  of  mining  coal  and  manufacturing  iron  began 
in  Pennsylvania  as  early  as  1716,  and  in  Virginia,  North  Carolina 
and  Massachusetts  even  earlier  than  this,  both  mining  and  manu- 
facturing were  carried  on  in  such  a  limited  way  and  by  such 
primitive  methods  that  no  special  laws  were  considered  necessary, 
prior  to  the  adoption  of  the  Constitution,  for  the  protection  of  the 
operatives;  but,  in  the  vast  proportions  which  these  industries 
have  since  assumed,  it  has  been  found  that  they  can  no  longer  be 
carried  on  with  due  regard  to  the  safety  and  health  of  those  engaged 
in  them,  without  special  protection  against  the  dangers  necessarily 
incident  to  these  employments.  In  consequence  of  this,  laws  have 
been  enacted  in  most  of  the  States  designed  to  meet  these  exigencies 
and  to  secure  the  safety  of  persons  peculiarly  exposed  to  these 
dangers.  Within  this  general  category  are  ordinances  providing 
for  fire  escapes  for  hotels,  theatres,  factories  and  other  large  build- 
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ings,  a  municipal  inspection  of  boilers,  and  appliances  designed  to 
secure  passengers  upon  railways  and  Bteamboate  against  the 
dangers  necessarily  incident  to  these  methods  of  transportation. 
In  States  where  manufacturing  is  carried  on  to  a  large  extent,  pro- 
vision is  made  for  the  protection  of  dangerous  machinery  against 
accidental  contact,  for  the  cleanliness  and  ventilation  of  working 
rooms,  for  the  guarding  of  well  hole-,  BtairwayB,  elevator  Bhafts  and 
for  the  employment  of  sanitary  appliances.  In  others,  where 
mining  is  the  principal  industry,  special  provision  is  made  for  the 
shoring  up  of  dangerous  walls,  for  ventilation  shafts,  bore  holes, 
escapement  shafts,  means  of  signalling  the  surface,  for  the  supply 
of  fresh  air  and  the  elimination,  as  far  as  possible,  of  dangerous 
gases,  for  safe  means  of  hoisting  and  lowering  cages,  for  a  limitat  u  >n 
upon  the  number  of  persons  permitted  to  enter  a  cage,  that  cages 
shall  be  covered,  and  that  there  shall  be  fences  and  gates  around  the 
top  of  shafts,  besides  other  similar  precautions.  .  .  . 

These  statutes  have  been  repeatedly  enforced  by  the  courts  of 
the  several  States;  their  validity  assumed,  and,  so  far  as  we  are 
informed,  they  have  been  uniformly  held  to  be  constitutional.  .  .  . 

Upon  the  principles  above  stated,  we  think  the  act  in  question 
may  be  sustained  as  a  valid  exercise  of  the  police  power  of  the  State. 
The  enactment  does  not  profess  to  limit  the  hours  of  all  workmen, 
but  merely  those  who  are  employed  in  underground  mines,  or  in  the 
smelting,  reduction  or  refining  of  ores  or  metals.  These  employ- 
ments, when  too  long  pursued,  the  legislature  has  judged  to  be 
detrimental  to  the  health  of  the  employes,  and,  so  long  as  there  are 
reasonable  grounds  for  believing  that  this  is  so,  its  decision  upon 
this  subject  cannot  be  reviewed  by  the  federal  courts. 

While  the  general  experience  of  mankind  may  justify  us  in  believ- 
ing that  men  may  engage  in  ordinary  employments  more  than 
eight  hours  per  day  without  injury  to  their  health,  it  does  not 
follow  that  labor  for  the  same  length  of  time  is  innocuous  when 
carried  on  beneath  the  surface  of  the  earth,  where  the  operative  is 
deprived  of  fresh  air  and  sunlight,  and  is  frequently  subjected  to 
foul  atmosphere  and  a  very  high  temperature,  or  to  the  influence  of 
noxious  gases,  generated  by  the  processes  of  refining  or  smelting.  .  .  . 

The  legislature  has  also  recognized  the  fact,  which  the  experience 
of  legislators  in  many  States  has  corroborated,  that  the  proprietors 
of  these  establishments  and  their  operatives  do  not  stand  upon  an 
equality,  and  that  their  interests  are,  to  a  certain  extent,  conflict- 
ing. The  former  naturally  desire  to  obtain  as  much  labor  as 
possible  from  their  employes,  while  the  latter  are  often  induced  by 
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the  fear  of  discharge  to  conform  to  regulations  which  their  judg- 
ment, fairly  exercised,  would  pronounce  to  be  detrimental  to  their 
health  or  strength.  In  other  words,  the  proprietors  lay  down  the 
rules  and  the  laborers  are  practically  constrained  to  obey  them. 
In  such  cases  self-interest  is  often  an  unsafe  guide,  and  the  legisla- 
ture may  properly  interpose  its  authority. 

It  may  not  be  improper  to  suggest  in  this  connection  that  al- 
though the  prosecution  in  this  case  was  against  the  employer  of 
labor,  who  apparently  under  the  statute  is  the  only  one  liable,  his 
defense  is  not  so  much  that  his  right  to  contract  has  been  infringed 
upon,  but  that  the  act  works  a  peculiar  hardship  to  his  employes, 
whose  right  to  labor  as  long  as  they  please  is  alleged  to  be  thereby 
violated.  The  argument  would  certainly  come  with  better  grace 
and  greater  cogency  from  the  latter  class.  But  the  fact  that  both 
parties  are  of  full  age  and  competent  to  contract  does  not  neces- 
sarily deprive  the  State  of  the  power  to  interfere  where  the  parties 
do  not  stand  upon  an  equality,  or  where  the  public  health  demands 
that  one  party  to  the  contract  shall  be  protected  against  himself. 
"  The  State  still  retains  an  interest  in  his  welfare,  however  reckless 
he  may  be.  The  whole  is  no  greater  than  the  sum  of  all  the  parts, 
and  when  the  individual  health,  safety,  and  welfare  are  sacrificed  or 
neglected,  the  State  must  suffer." 

We  have  no  disposition  to  criticise  the  many  authorities  which 
hold  that  state  statutes  restricting  the  hours  of  labor  are  uncon- 
stitutional. Indeed,  we  are  not  called  upon  to  express  an  opinion 
upon  this  subject.  It  is  sufficient  to  say  of  them,  that  they  have  no 
application  to  cases  where  the  legislature  had  adjudged  that  a 
limitation  is  necessary  for  the  preservation  of  the  health  of  em- 
ployes, and  there  are  reasonable  grounds  for  believing  that  such 
determination  is  supported  by  the  facts.  The  question  in  each 
case  is  whether  the  legislature  has  adopted  the  statute  in  exercise 
of  a  reasonable  discretion,  or  whether  its  action  be  a  mere  excuse 
for  an  unjust  discrimination,  or  the  oppression,  or  spoliation  of  a 
particular  class.  The  distinction  between  these  two  different 
classes  of  enactments  cannot  be  better  stated  than  by  a  comparison 
of  the  views  of  this  court  found  in  the  opinions  in  Barbier  v.  Con- 
nolly, 113  U.  S.  27,  and  Soon  Hing  v.  Crowley,  113  U.  S.  703,  with 
those  later  expressed  in  Yick  Wo  v.  Hopkins,  118  U.  S.  356. 

We  are  of  opinion  that  the  act  in  question  was  a  valid  exercise  of 
the  police  power  of  the  State,  and  the  judgments  of  the  Supreme 
Court  of  Utah  are,  therefore,  Affirmed. 

Brewer  and  Peckham,  JJ.,  dissented. 
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MISSOURI,   KANSAS   &   TEXAS   RY.   CO.   v.   MAY. 

Supreme  Court  of  the  United  States.     1904. 

[194  United  Stair,,  267.]  ■ 

Error  to  the  County  Court  of  Bell  (  lounty,  Texas. 

James  Hagerman  and  others,  for  plaint  ill'  in  error;  and  no  ap- 
pearance or  brief  contra. 

HOLMES,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  a  penalty  of  twenty-live  dollars, 
brought  by  the  owner  of  a  farm  contiguous  to  the  railroad  of  the 
plaintiff  in  error,  on  the  ground  that  the  latter  has  allowed  John- 
son grass  to  mature  and  go  to  seed  upon  its  road.  The  penalty  is 
given  to  contiguous  owners  by  a  Texas  statute  of  1901,  ch.  1 17. 
directed  solely  against  railroad  companies  for  permitting  such  grass 
or  Russian  thistle  to  go  to  seed  upon  their  right  of  way,  subject, 
however,  to  the  condition  that  the  plaintiff  has  not  done  the  same 
thing.  The  case  is  brought  here  on  the  ground  that  the  statute  is 
contrary  to  the  Fourteenth  Amendment  of  the  Constitution  of  the 
United  States. 

It  is  admitted  that  Johnson  grass  is  a  menace  to  crops,  that  it  is 
propagated  only  by  seed,  and  that  a  general  regulation  of  it  for  the 
protection  of  farming  would  be  valid.  It  is  admitted  also  that 
legislation  may  be  directed  against  a  class  when  any  fair  ground  for 
the  discrimination  exists.  But  it  is  said  that  this  particular  sub- 
jection of  railroad  companies  to  a  liability  not  imposed  on  other 
owners  of  land  on  which  Johnson  grass  may  grow,  is  so  arbitrary  as 
to  amount  to  a  denial  of  the  equal  protection  of  the  laws.  There  is 
no  dispute  about  general  principles.  The  question  is  whether  this 
case  lies  on  one  side  or  the  other  of  a  line  which  has  to  be  worked  out 
between  cases  differing  only  in  degree.  With  regard  to  the  maimer 
in  which  such  a  question  should  be  approached,  it  is  obvious  that 
the  legislature  is  the  only  judge  of  the  policy  of  a  proposed  dis- 
crimination. The  principle  is  similar  to  that  which  is  established 
with  regard  to  a  decision  of  Congress  that  certain  means  are  neces- 
sary and  proper  to  carry  out  one  of  its  express  powers.  McCulloch 
v.  Maryland,  4  Wheat.  316.  When  a  state  legislature  has  declared 
that  in  its  opinion  policy  requires  a  certain  measure,  its  action 
should  not  be  disturbed  by  the  courts  under  the  Fourteenth 
Amendment,  unless  they  can  see  clearly  that  there  is  no  fair  reason 

1  The  reporter's  short  statement  has  been  omitted.  —  Ed. 
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for  the  law  that  would  not  require  with  equal  force  its  extension  to 
others  whom  it  leaves  untouched. 

Approaching  the  question  in  this  way  we  feel  unable  to  say  that 
the  law  before  us  may  not  have  been  justified  by  local  conditions. 
It  would  have  been  more  obviously  fair  to  extend  the  regulation  at 
least  to  highways.  But  it  may  have  been  found,  for  all  that  we 
know,  that  the  seed  of  Johnson  grass  is  dropped  from  the  cars  in 
such  quantities  as  to  cause  special  trouble.  It  may  be  that  the 
neglected  strips  occupied  by  railroads  afford  a  ground  where 
noxious  weeds  especially  nourish,  and  that  whereas  self-interest 
leads  the  owners  of  farms  to  keep  down  pests,  the  railroad  companies 
have  done  nothing  in  a  matter  which  concerns  their  neighbors  only. 
Other  reasons  may  be  imagined.  Great  constitutional  provisions 
must  be  administered  with  caution.  Some  play  must  be  allowed 
for  the  joints  of  the  machine,  and  it  must  be  remembered  that 
legislatures  are  ultimate  guardians  of  the  liberties  and  welfare  of 
the  people  in  quite  as  great  a  degree  as  the  courts. 

Judgment  affirmed. 

Brewer,  J.,  concurs  in  the  judgment. 

Brown,  J.,  dissenting.  .  .  . 


JACOBSON  v.   MASSACHUSETTS. 
Supreme  Court  of  the  United  States.     1905. 
[197  United  States,  11.]  * 

Error  to  the  Supreme  Judicial  Court  of  Massachusetts. 

Jacobson  was  proceeded  against  by  criminal  complaint  in  an 
inferior  court  of  Massachusetts  for  refusing  to  comply  with  a 
regulation  of  the  Board  of  Health  of  Cambridge,  which,  on  July  17, 
1902,  acting  under  the  authority  of  a  statute  (Mass.  Revised  Laws, 
c.  75,  §  137),  had  required  the  vaccination  and  revaccination  of  all 
inhabitants  who  had  not  been  successfully  vaccinated  since  March 
1,  1897,  and  had  provided  free  vaccination.  The  defendant  made 
numerous  offers  of  evidence;  but  the  court  ruled  that  the  facts 
offered  to  be  proved  were  immaterial.  The  defendant  asked  the 
court  to  charge  the  jury  that  the  statute  conflicted  with  the  Pre- 

1  An  abbreviated  statement  has  been  presented.  —  Ed. 
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amble  of  the  Constitution  of  the  United  States  and  with  the 
Fourteenth  Amendment  and  was  opposed  to  the  spirit  of  the  <  !on- 
stitution;  but  the  court  refused  and  instructed  the  jury  that 
if  they  believed  the  evidence  offered  by  the  Commonwealth  they 
would  be  warranted  in  finding  a  verdict  of  guilty.  A  verdict  of 
guilty  was  returned;  and  the  case  was  continued  for  the  opinion  of 
the  Supreme  Judicial  Court,  which  overruled  all  the  exceptions  and 
sustained  the  trial  court,  whereupon  the  defendant  was  sentenced 
to  pa>r  a  fine  of  five  dollars. 

G.  F.  Williams  and  another,  for  plaintiff  in  error;  and  /•'.  //. 
Nash  and  H.  Parker,  Attorney  General  of  Massachusetts,  contra. 

Harlan,  J.,  .  .  .  delivered  the  opinion  of  the  court. 

We  pass  without  extended  discussion  the  suggestion  that  the 
particular  section  of  the  statute  of  Massachusetts  now  in  question 
(§  137,  c.  75)  is  in  derogation  of  rights  secured  by  the  Preamble  of 
the  Constitution  of  the  United  States.  Although  that  Preamble 
indicates  the  general  purposes  for  which  the  people  ordained  and 
established  the  Constitution,  it  has  never  been  regarded  as  the 
source  of  any  substantive  power  conferred  on  the  Government  of 
the  United  States  or  on  any  of  its  Departments.  Such  powers 
embrace  only  those  expressly  granted  in  the  body  of  the  Constitu- 
tion and  such  as  may  be  implied  from  those  so  granted.  Although, 
therefore,  one  of  the  declared  objects  of  the  Constitution  was  to 
secure  the  blessings  of  liberty  to  all  under  the  sovereign  jurisdiction 
and  authority  of  the  United  States,  no  power  can  be  exerted  to 
that  end  by  the  United  States  unless,  apart  from  the  Preamble,  it 
be  found  in  some  express  delegation  of  power  or  in  some  power  to  be 
properly  implied  therefrom.      1  Story's  Const.  §  462. 

We  also  pass  without  discussion  the  suggestion  that  the  above 
section  of  the  statute  is  opposed  to  the  spirit  of  the  Constitution. 
Undoubtedly,  as  observed  by  Chief  Justice  Marshall,  speaking  for 
the  court  in  Sturges  v.  Crowninshield,  4  Wheat.  122,  202,  "  the 
spirit  of  an  instrument,  especially  of  a  constitution,  is  to  be  re- 
spected not  less  than  its  letter,  yet  the  spirit  is  to  be  collected 
chiefly  from  its  words."  We  have  no  need  in  this  case  to  go 
beyond  the  plain,  obvious  meaning  of  the  words  in  those  provisions 
of  the  Constitution  which,  it  is  contended,  must  control  our  deci- 
sion. 

What,  according  to  the  judgment  of  the  state  court,  is  the  scope 
and  effect  of  the  statute  ?  What  results  were  intended  to  be 
accomplished  by  it  ?     These  questions  must  be  answered. 
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The  Supreme  Judicial  Court  of  Massachusetts  said  in  the  present 
case:  "  Let  us  consider  the  offer  of  evidence  which  was  made  by 
the  defendant  Jacobson.  The  ninth  of  the  propositions  which  he 
offered  to  prove,  as  to  what  vaccination  consists  of,  is  nothing  more 
than  a  fact  of  common  knowledge,  upon  which  the  statute  is 
founded,  and  proof  of  it  was  unnecessary  and  immaterial.  The 
thirteenth  and  fourteenth  involved  matters  depending  upon  his 
personal  opinion,  which  could  not  be  taken  as  correct,  or  given 
effect,  merely  because  he  made  it  a  ground  of  refusal  to  comply  with 
the  requirement.  Moreover,  his  views  could  not  affect  the  validity 
of  the  statute,  nor  entitle  him  to  be  excepted  from  its  provisions. 
Commonwealth  v.  Connelly,  163  Massachusetts,  539;  Common- 
wealth v.  Has,  122  Massachusetts,  40;  Reynolds  v.  United  States, 
98  U.  S.  145;  Regina  v.  Downes,  13  Cox  C.  C.  111.  The  other 
eleven  propositions  all  relate  to  alleged  injurious  or  dangerous 
effects  of  vaccination.  The  defendant  '  offered  to  prove  and  show 
by  competent  evidence  '  these  so-called  facts.  Each  of  them,  in  its 
nature,  is  such  that  it  cannot  be  stated  as  a  truth,  otherwise  than 
as  a  matter  of  opinion.  The  only  '  competent  evidence  '  that  could 
be  presented  to  the  court  to  prove  these  propositions  was  the  testi- 
mony of  experts,  giving  their  opinions.  It  would  not  have  been 
competent  to  introduce  the  medical  history  of  individual  cases. 
Assuming  that  medical  experts  could  have  been  found  who  would 
have  testified  in  support  of  these  propositions,  and  that  it  had 
become  the  duty  of  the  judge,  in  accordance  with  the  law  as  stated 
in  Commonwealth  v.  Anthes,  5  Gray,  185,  to  instruct  the  jury  as  to 
whether  or  not  the  statute  is  constitutional,  he  would  have  been 
obliged  to  consider  the  evidence  in  connection  with  facts  of  com- 
mon knowledge,  which  the  court  will  always  regard  in  passing  upon 
the  constitutionality  of  a  statute.  He  would  have  considered  this 
testimony  of  experts  in  connection  with  the  facts  that  for  nearly  a 
century  most  of  the  members  of  the  medical  profession  have 
regarded  vaccination,  repeated  after  intervals,  as  a  preventive  of 
smallpox;  that  while  they  have  recognized  the  possibility  of  injury 
to  an  individual  from  carelessness  in  the  performance  of  it,  or  even 
in  a  conceivable  case  without  carelessness,  they  generally  have 
considered  the  risk  of  such  an  injury  too  small  to  be  seriously 
weighed  as  against  the  benefits  coming  from  the  discreet  and  proper 
use  of  the  preventive;  and  that  not  only  the  medical  profession 
and  the  people  generally  have  for  a  long  time  entertained  these 
opinions,  but  legislatures  and  courts  have  acted  upon  them  with 
general  unanimity.     If  the  defendant  had  been  permitted  to  intro- 
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duce  such  expert  testimony  as  he  had  in  nipport  of  these  several 
propositions,  it  could  not  have  changed  the  result.  It  would  not 
have  justified  the  court  in  holding  that  the  legislature  had  trans- 
cended its  power  in  enacting  thia  statute  on  their  judgment  of 
what  the  welfare  of  the  people  demands."      Commonwealth  v. 

Jacobson,  183  Massachusetts,  242. 

While  the  mere  rejection  of  defendant's  offers  of  proof  does  not 
strictly  present  a  federal  question,  we  may  properly  regard  the 
exclusion  of  evidence  upon  the  ground  of  its  incompetency  or 
immateriality  under  the  statute  as  showing  what,  in  the  opinion  of 
the  state  court,  is  the  scope  and  meaning  of  the  statute.  Taking 
the  above  observations  of  the  state  court  as  indicating  the  scope 
of  the  statute  —  and  such  is  our  duty,  Lefnngwell  u.  Warren,  2 
Black,  599,  603;  Morley  v.  Lake  Shore  Railway  Co.,  146  U.  S.  162, 
167;  Tullis  v.  L.  E.  &  W.  R.  R.  Co.,  175  U.  S.  348;  W.  W.  (  argill 
Co.  v.  Minnesota,  180  U.  S.  452,  466  —  we  assume  for  the  purposes 
of  the  present  inquiry  that  its  provisions  require,  at  least  as  a 
general  rule,  that  adults  not  under  guardianship  and  remaining 
within  the  limits  of  the  city  of  Cambridge  must  submit  to  the 
regulation  adopted  by  the  Board  of  Health.  Is  the  statute,  so 
construed,  therefore,  inconsistent  with  the  liberty  which  the  Con- 
stitution of  the  United  States  secures  to  every  person  against 
deprivation  by  the  State  ? 

The  authority  of  the  State  to  enact  this  statute  is  to  be  referred 
to  what  is  commonly  called  the  police  power  —  a  power  which  the 
State  did  not  surrender  when  becoming  a  member  of  the  Union 
under  the  Constitution.  Although  this  court  has  refrained  from 
any  attempt  to  define  the  limits  of  that  power,  yet  it  has  distinctly 
recognized  the  authority  of  a  State  to  enact  quarantine  laws  and 
"  health  laws  of  every  description  ";  indeed,  all  laws  that  relate  to 
matters  completely  within  its  territory  and  which  do  not  by  their 
necessary  operation  affect  the  people  of  other  States.  According 
to  settled  principles  the  police  power  of  a  State  must  be  held  to 
embrace,  at  least,  such  reasonable  regulations  established  directly 
by  legislative  enactment  as  will  protect  the  public  health  and  the 
public  safety.  Gibbons  v.  Ogden,  9  Wheat.  1,  203;  Railroad 
Company  v.  Husen,  95  U.  S.  465,  470;  Beer  Company  v.  Massa- 
chusetts, 97  U.  S.  25;  New  Orleans  Gas  Co.  v.  Louisiana  Lighl  Co., 
115  U.  S.  650,  661;  Lawton  v.  Steele,  152  U.  S.  133.  It  is  equally 
true  that  the  State  may  invest  local  bodies  called  into  existence  for 
purposes  of  local  administration  with  authority  in  some  appro- 
priate way  to  safeguard  the  public  health  and  the  public  safety. 
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The  mode  or  manner  in  which  those  results  are  to  be  accomplished 
is  within  the  discretion  of  the  State,  subject,  of  course,  so  far  as 
federal  power  is  concerned,  only  to  the  condition  that  no  rule 
prescribed  by  a  State,  nor  any  regulation  adopted  by  a  local  govern- 
mental agency  acting  under  the  sanction  of  state  legislation,  shall 
contravene  the  Constitution  of  the  United  States  or  infringe  any 
right  granted  or  secured  by  that  instrument.  .  .  . 

We  come,  then,  to  inquire  whether  any  right  given,  or  secured  by 
the  Constitution,  is  invaded  by  the  statute  as  interpreted  by  the 
state  court.  The  defendant  insists  that  his  liberty  is  invaded 
when  the  State  subjects  him  to  fine  or  imprisonment  for  neglecting 
or  refusing  to  submit  to  vaccination;  that  a  compulsory  vaccina- 
tion law  is  unreasonable,  arbitrary  and  oppressive,  and,  therefore, 
hostile  to  the  inherent  right  of  every  freeman  to  care  for  his  own 
body  and  health  in  such  way  as  to  him  seems  best;  and  that  the 
execution  of  such  a  law  against  one  who  objects  to  vaccination,  no 
matter  for  what  reason,  is  nothing  short  of  an  assault  upon  his  per- 
son. But  the  liberty  secured  by  the  Constitution  of  the  United 
States  to  every  person  within  its  jurisdiction  does  not  import  an 
absolute  right  in  each  person  to  be,  at  all  times  and  in  all  circum- 
stances, wholly  freed  from  restraint.  There  are  manifold  re- 
straints to  which  every  person  is  necessarily  subject  for  the  common 
good.  On  any  other  basis  organized  society  could  not  exist  with 
safety  to  its  members.  Society  based  on  the  rule  that  each  one  is  a 
law  unto  himself  would  soon  be  confronted  with  disorder  and 
anarchy.  Real  liberty  for  all  could  not  exist  under  the  operation 
of  a  principle  which  recognizes  the  right  of  each  individual  person  to 
use  his  own,  whether  in  respect  of  his  person  or  his  property,  re- 
gardless of  the  injury  that  may  be  done  to  others.  .  .  . 

It  is  to  be  observed  that  the  legislature  of  Massachusetts  required 
the  inhabitants  of  a  city  of  town  to  be  vaccinated  only  when,  in 
the  opinion  of  the  Board  of  Health,  that  was  necessary  for  the 
public  health  or  the  public  safety.  The  authority  to  determine  for 
all  what  ought  to  be  done  in  such  an  emergency  must  have  been 
lodged  somewhere  or  in  some  body;  and  surely  it  was  appropriate 
for  the  legislature  to  refer  that  question,  in  the  first  instance,  to  a 
Board  of  Health,  composed  of  persons  residing  in  the  locality 
affected  and  appointed,  presumably,  because  of  their  fitness  to 
determine  such  questions.  To  invest  such  a  body  with  authority 
over  such  matters  was  not  an  unusual  nor  an  unreasonable  or 
arbitrary  requirement.  .  .  .  When  the  regulation  in  question  was 
adopted,   smallpox,   according  to  the  recitals  in  the  regulation 
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adopted  by  the  Board  of  Health,  was  prevalent  to  some  extent  in 
the  city  of  ( lambridge  and  the  disease  was  increasing.  If  such  was 
the  situation  —  and  nothing  is  asserted  or  appears  in  the  record 
to  the  contrary  —  if  we  are  to  attach  any  value  whatever  to  the 
knowledge  which,  it  is  sate  to  affirm,  ia  common  to  all  civilized 
peoples  touching  smallpox  and  the  methods  most  usually  em- 
ployed to  eradicate  that  disease,  it  cannot  be  adjudged  that  the 
present  regulation  of  the  Hoard  of  Health  was  not  necessary  in 
order  to  protect  the  public  health  and  secure  the  public  safety. 
Smallpox  being  prevalent  and  increasing  at  Cambridge,  the  court 
would  usurp  the  functions  of  another  branch  of  government  if  it 
adjudged,  as  matter  of  law,  that  the  mode  adopted  under  the 
sanction  of  the  State,  to  protect  the  people  at  large,  was  arbitrary 
and  not  justified  by  the  necessities  of  the  case.  .  .  . 

It  is  said,  however,  that  the  statute,  as  interpreted  by  the  state 
court,  although  making  an  exception  in  favor  of  children  certified 
by  a  registered  physician  to  be  unfit  subjects  for  vaccination, 
makes  no  exception  in  the  case  of  adults  in  like  condition.  But 
this  cannot  be  deemed  a  denial  of  the  equal  protection  of  the  laws 
to  adults;  for  the  statute  is  applicable  equally  to  all  in  like  condi- 
tion and  there  are  obviously  reasons  why  regulations  may  be 
appropriate  for  adults  which  could  not  be  safely  applied  to  persons 
of  tender  years. 

Looking  at  the  propositions  embodied  in  the  defendant's  rejected 
offers  of  proof  it  is  clear  that  they  are  more  formidable  by  their 
number  than  by  their  inherent  value.  Those  offers  in  the  main 
seem  to  have  had  no  purpose  except  to  state  the  general  theory  of 
those  of  the  medical  profession  who  attach  little  or  no  value  to 
vaccination  as  a  means  of  preventing  the  spread  of  smallpox  or 
who  think  that  vaccination  causes  other  diseases  of  the  body. 
What  everybody  knows  the  court  must  know,  and  therefore  the 
state  court  judicially  knew,  as  this  court  knows,  that  an  opposite 
theory  accords  with  the  common  belief  and  is  maintained  by  high 
medical  authority.  We  must  assume  that  when  the  statute  in 
question  was  passed,  the  legislature  of  Massachusetts  was  not 
unaware  of  these  opposing  theories,  and  was  compelled,  of  neces- 
sity, to  choose  between  them.  It  was  not  compelled  to  commit  a 
matter  involving  the  public  health  and  safety  to  the  final  decision 
of  a  court  or  jury.  It  is  no  part  of  the  function  of  a  court  or  a  jury 
to  determine  which  one  of  two  modes  was  likely  to  be  the  most 
effective  for  the  protection  of  the  public  against  disease.  That 
was  for  the  legislative  department  to  determine  in  the  light  of  all 
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the  information  it  had  or  could  obtain.  It  could  not  properly 
abdicate  its  function  to  guard  the  public  health  and  safety.  The 
state  legislature  proceeded  upon  the  theory  which  recognized 
vaccination  as  at  least  an  effective  if  not  the  best  known  way  in 
which  to  meet  and  suppress  the  evils  of  a  smallpox  epidemic  that 
imperilled  an  entire  population.  Upon  what  sound  principles  as 
to  the  relations  existing  between  the  different  departments  of 
government  can  the  court  review  this  action  of  the  legislature  ? 
If  there  is  any  such  power  in  the  judiciary  to  review  legislative 
action  in  respect  of  a  matter  affecting  the  general  welfare,  it  can 
only  be  when  that  which  the  legislature  has  done  comes  within  the 
rule  that  if  a  statute  purporting  to  have  been  enacted  to  protect  the 
public  health,  the  public  morals  or  the  public  safety ,  has  no  real  or 
substantial  relation  to  those  objects,  or  is,  beyond  all  question,  a 
plain,  palpable  invasion  of  rights  secured  by  the  fundamental  law, 
it  is  the  duty  of  the  courts  to  so  adjudge,  and  thereby  give  effect  to 
the  Constitution.  Mugler  v.  Kansas,  123  U.  S.  623,  661;  Minne- 
sota v.  Barber,  136  U.  S.  313,  320;  Atkin  v.  Kansas,  191  U.  S.  207, 
223. 

Whatever  may  be  thought  of  the  expediency  of  this  statute,  it 
cannot  be  affirmed  to  be,  beyond  question,  in  palpable  conflict  with 
the  Constitution.  Nor,  in  view  of  the  methods  employ  ed  to  stamp 
out  the  disease  of  smallpox,  can  any  one  confidently  assert  that  the 
means  prescribed  by  the  State  to  that  end  has  no  real  or  substantial 
relation  to  the  protection  of  the  public  health  and  the  public 
safety.  .  .  . 

The  defendant  did  not  offer  to  prove  that,  by  reason  of  his  then 
condition,  he  was  in  fact  not  a  fit  subject  for  vaccination.  .  .  . 

We  are  unwilling  to  hold  it  to  be  an  element  in  the  liberty  secured 
by  the  Constitution  of  the  United  States  that  one  person,  or  a 
minority  of  persons,  residing  in  any  community  and  enjoying  the 
benefits  of  its  local  government,  should  have  the  power  thus  to 
dominate  the  majority  when  supported  in  their  action  by  the 
authority  of  the  State.  While  this  cour  t  should  guard  with  firm- 
ness every  right  appertaining  to  life,  liberty  or  pr  operty  as  secured 
to  the  individual  by  the  supreme  law  of  the  land,  it  is  of  the  last 
importance  that  it  should  not  invade  the  domain  of  local  authority 
except  when  it  is  plainly  necessary  to  do  so  in  order  to  enforce  that 
law.  The  safety  and  the  health  of  the  people  of  Massachusetts 
are,  in  the  first  instance,  for  that  Commonwealth  to  guard  and 
protect.  They  are  matters  that  do  not  ordinarily  concern  the 
National  Government.      So  far  as  they  can  be  reached  by  any 
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government,,  they  depend,  primarily,  upon  such  action  as  the  State 
in  its  wisdom  may  take;  and  we  do  not  perceive  that  this  Legislation 
has  invaded  any  right  secured  by  the  federal  ( lonstitution. 

Before  closing  this  opinion  we  deem  it  appropriate,  in  order  to 
prevent  misapprehension  as  to  our  views,  to  observe  -  perhaps  to 
repeat  a  thought  already  sufficiently  expressed,  namely  that  the 
police  power  of  a  State,  whether  exercised  by  the  Legislature,  or  by  a 
local  body  acting  under  its  authority,  may  be  exerted  in  such  cir- 
cumstances or  by  regulations  so  arbitrary  and  oppressive  in  partic- 
ular cases  as  to  justify  the  interference  of  the  court  >  to  prevent 
wrong  and  oppression.  Extreme  cases  can  be  readily  suggested. 
Ordinarily  such  cases  are  not  safe  guides  in  the  administration  of 
the  law.  It  is  easy,  for  instance,  to  suppose  the  case  of  an  adult 
who  is  embraced  by  the  mere  words  of  the  act,  but  yet  to  subject 
whom  to  vaccination  in  a  particular  condition  of  his  health  or  body, 
would  be  cruel  and  inhuman  in  the  last  degree.  We  are  not  to  be 
understood  as  holding  that  the  statute  was  intended  to  be  applied 
to  such  a  case,  or,  if  it  was  so  intended,  that  the  judiciary  would 
not  be  competent  to  interfere  and  protect  the  health  and  life  of  the 
individual  concerned.  .  .  . 

We  now  decide  only  that  the  statute  covers  the  present  case,  and 
that  nothing  clearly  appears  that  would  justify  this  court  in  hold- 
ing it  to  be  unconstitutional  and  inoperative  in  its  application  to  the 
plaintiff  in  error. 

The  judgment  of  the  court  below  must  be  affirmed. 

It  in  no  ordered. 

Brewer  and  Peckham,  J  J.,  dissent. 


LOCHNER   v.   NEW   YORK. 

Supreme  Court  of  the  United  States.     1905. 

[198  United  States,  45.] ' 

Error  to  the  County  Court  of  Oneida  Count y,  New  York,  in 
which  court  Lochner  was  indicted  and  convicted  because  he  "  re- 
quired and  permitted  an  employe  working  for  him  in  his  biscuit, 
bread,  and  cake  bakery  and  confectionery  establishment,  at  the 
city  of  Utica,  ...  to  work  more  than  sixty  hours  in  one  week,*' 

1  The  statement  has  not  been  reprinted.  —  Ed. 
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in  disregard  of  the  New  York  labor  law  (Laws,  1897,  c.  418,  art.  8, 
sec.  110).  A  certificate  of  reasonable  doubt  was  granted,  where- 
upon the  judgment  was  affirmed  by  the  Appellate  Division  of  the 
Supreme  Court,  Fourth  Department  (73  N.  Y.  App.  Div.  120)  and 
by  the  Court  of  Appeals  (177  N.  Y.  145).  The  record  having  been 
remitted  to  the  trial  court,  the  present  writ  of  error  followed. 

F.  H.  Field  and  another,  for  plaintiff  in  error;  and  J.  M.  Mayer, 
Attorney  General  of  New  York,  contra. 

Peckham,  J.,  .  .  .  delivered  the  opinion  of  the  court.  .  .  . 

The  statute  necessarily  interferes  with  the  right  of  contract 
between  the  employer  and  employes,  concerning  the  number  of 
hours  in  which  the  latter  may  labor  in  the  bakery  of  the  employer. 
The  general  right  to  make  a  contract  in  relation  to  his  business  is 
part  of  the  liberty  of  the  individual  protected  by  the  Fourteenth 
Amendment  of  the  federal  Constitution.  Allgeyer  v.  Louisiana, 
165  U.  S.  578.  .  .  . 

If  the  contract  be  one  which  the  State,  in  the  legitimate  exercise 
of  its  police  power,  has  the  right  to  prohibit,  it  is  not  prevented 
from  prohibiting  it  by  the  Fourteenth  Amendment.  Contracts  in 
violation  of  a  statute,  either  of  the  federal  or  state  government,  or 
a  contract  to  let  one's  property  for  immoral  purposes,  or  to  do  any 
other  unlawful  act,  could  obtain  no  protection  from  the  federal 
Constitution,  as  coming  under  the  liberty  of  person  or  of  free  con- 
tract. Therefore,  when  the  State,  by  its  legislature,  in  the  as- 
sumed exercise  of  its  police  powers,  has  passed  an  act  which 
seriously  limits  the  right  to  labor  or  the  right  of  contract  in  regard 
to  their  means  of  livelihood  between  persons  who  are  sui  juris  (both 
employer  and  employe),  it  becomes  of  great  importance  to  deter- 
mine which  shall  prevail  —  the  right  of  the  individual  to  labor  for 
such  time  as  he  may  choose,  or  the  right  of  the  State  to  prevent  the 
individual  from  laboring  or  from  entering  into  contract  to  labor, 
beyond  a  certain  time  prescribed  by  the  State. 

This  court  has  recognized  the  existence  and  upheld  the  exercise 
of  the  police  powers  of  the  States  in  many  cases  which  might 
fairly  be  considered  as  border  ones,  and  it  has,  in  the  course  of  its 
determination  of  questions  regarding  the  asserted  invalidity  of 
such  statutes,  on  the  ground  of  their  violation  of  the  rights  secured 
by  the  federal  Constitution,  been  guided  by  rules  of  a  very  liberal 
nature,  the  application  of  which  has  resulted,  in  numerous  in- 
stances, in  upholding  the  validity  of  state  statutes  thus  assailed. 
Among  the  later  cases  where  the  state  law  has  been  upheld  by  this 
court  is  that  of  Holden  v.  Hardy,  169  U.  S.  366.  .  .  . 
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The  statute  now  before  this  court  has  no  emergency  clause  in  it, 
and,  if  the  statute  is  valid,  there  arc  no  circumstances  and  no 
emergencies  under  which  the  slightest  violation  of  the  provisions  of 
the  act  would  be  innocent.  There  is  nothing  in  Holden  v.  Hardy 
which  covers  the  case  now  before  us.  Nor  docs  Atkin  v.  Kansas, 
191  U.  S.  207,  touch  the  case  at  bar.  The  Atkin  case  was  decided 
upon  the  right  of  the  State  to  control  its  municipal  corporations 
and  to  prescribe  the  conditions  upon  which  it  will  permit  work  of  a 
public  character  to  be  done  for  a  municipality.  Knoxville  Iron  ( Jo. 
v.  Harbison,  183  U.  S.  13,  is  equally  far  from  an  authority  for  this 
legislation.  The  employes  in  that  case  were  held  to  be  at  a  dis- 
advantage with  the  employer  in  matters  of  wages,  they  being 
miners  and  coal  workers,  and  the  act  simply  provided  for  the  cash- 
ing of  coal  orders  when  presented  by  the  miner  to  the  employer. 

The  latest  case  decided  by  this  court,  involving  the  police  power, 
is  that  of  Jacobson  v.  Massachusetts,  decided  at  this  term  and 
reported  in  197  U.  S.  11.  .  .  . 

Petit  v.  Minnesota,  177  U.  S.  104,  was  upheld  as  a  proper  exer- 
cise of  the  police  power  relating  to  the  observance  of  Sunday,  and 
the  case  held  that  the  legislature  had  the  right  to  declare  that,  as 
matter  of  law,  keeping  barber  shops  open  on  Sunday  was  not  a 
work  of  necessity  or  charity. 

It  must,  of  course,  be  conceded  that  there  is  a  limit  to  the  valid 
exercise  of  the  police  power  by  the  State.  .  .  .  In  every  case  that 
comes  before  this  court,  therefore,  where  legislation  of  this  char- 
acter is  concerned  and  where  the  protection  of  the  federal  Consti- 
tution is  sought,  the  question  necessarily  arises:  Is  this  a  fair, 
reasonable  and  appropriate  exercise  of  the  police  power  of  the 
State,  or  is  it  an  unreasonable,  unnecessary  and  arbitrary  inter- 
ference with  the  right  of  the  individual  to  his  personal  liberty  or  to 
enter  into  those  contracts  in  relation  to  labor  which  may  seem  to 
him  appropriate  or  necessary  for  the  support  of  himself  and  his 
family?  Of  course  the  liberty  of  contract  relating  to  labor  in- 
cludes both  parties  to  it.  The  one  has  as  much  right  to  purchase 
as  the  other  to  sell  labor. 

This  is  not  a  question  of  substituting  the  judgment  of  the  court 
for  that  of  the  legislature.  If  the  act  be  within  the  power  of  the 
State  it  is  valid,  although  the  judgment  of  the  court  might  be 
totally  opposed  to  the  enactment  of  such  a  law.  But  the  question 
would  still  remain:  Is  it  within  the  police  power  of  the  State  ?  and 
that  question  must  be  answered  by  the  court. 
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The  question  whether  this  act  is  valid  as  a  labor  law,  pure  and 
simple,  may  be  dismissed  in  a  few  words.  There  is  no  reasonable 
ground  for  interfering  with  the  liberty  of  person  or  the  right  of  free 
contract,  by  determining  the  hours  of  labor,  in  the  occupation  of  a 
baker.  There  is  no  contention  that  bakers  as  a  class  are  not  equal 
in  intelligence  and  capacity  to  men  in  other  trades  or  manual 
occupations,  or  that  they  are  not  able  to  assert  their  rights  and  care 
for  themselves  without  the  protecting  arm  of  the  State,  interfering 
with  their  independence  of  judgment  and  of  action.  They  are  in 
no  sense  wards  of  the  State.  ...  The  law  must  be  upheld,  if  at 
all,  as  a  law  pertaining  to  the  health  of  the  individual  engaged  in 
the  occupation  of  a  baker.  It  does  not  affect  any  other  portion  of 
the  public  than  those  who  are  engaged  in  that  occupation.  Clean 
and  wholesome  bread  does  not  depend  upon  whether  the  baker 
works  but  ten  hours  per  day  or  only  sixty  hours  a  week.  The 
limitation  of  the  hours  of  labor  does  not  come  within  the  police 
power  on  that  ground. 

It  is  a  question  of  which  of  two  powers  or  rights  shall  prevail  — 
the  power  of  the  State  to  legislate  or  the  right  of  the  individual  to 
liberty  of  person  and  freedom  of  contract.  The  mere  assertion 
that  the  subject  relates  though  but  in  a  remote  degree  to  the  public 
health  does  not  necessarily  render  the  enactment  valid.  The  act 
must  have  a  more  direct  relation,  as  a  means  to  an  end,  and  the  end 
itself  must  be  appropriate  and  legitimate,  before  an  act  can  be  held 
to  be  valid  which  interferes  with  the  general  right  of  an  individual 
to  be  free  in  his  person  and  in  his  power  to  contract  in  relation  to 
his  own  labor. 

This  case  has  caused  much  diversity  of  opinion  in  the  state 
courts.  In  the  Supreme  Court  two  of  the  five  judges  composing 
the  Appellate  Division  dissented  from  the  judgment  affirming  the 
validity  of  the  act.  In  the  Court  of  Appeals  three  of  the  seven 
judges  also  dissented  from  the  judgment  upholding  the  statute. 
Although  found  in  what  is  called  a  labor  law  of  the  State,  the  Court 
of  Appeals  has  upheld  the  act  as  one  relating  to  the  public  health  - 
in  other  words,  as  a  health  law.  One  of  the  judges  of  the  Court  of 
Appeals,  in  upholding  the  law,  stated  that,  in  his  opinion,  the 
regulation  in  question  could  not  be  sustained  unless  they  were  able 
to  say,  from  common  knowledge,  that  working  in  a  bakery  and 
candy  factory  was  an  unhealthy  employment.  The  judge  held 
that,  while  the  evidence  was  not  uniform,  it  still  led  him  to  the 
conclusion  that  the  occupation  of  a  baker  or  confectioner  was 


LOCHNER   V.    NEW    YORK.  705 

unhealthy  and  tended  to  result  in  diseases  of  the  respiratory 
organs.  Three  of  the  judges  dissented  from  that  view,  and  they 
thought  the  occupation  of  a  baker  was  not  to  such  an  extent  un- 
healthy as  to  warrant  the  interference  of  the  legislature  with  the 
liberty  of  the  individual. 

We  think  the  limit  of  the  police  power  has  been  reached  and 
passed  in  this  case.  There  is,  in  our  judgment,  no  reasonable 
foundation  for  holding  this  to  be  necessary  or  appropriate  as  a 
health  law  to  safeguard  the  public  health  or  the  health  of  the 
individuals  who  are  following  the  trade  of  a  baker.  If  this  statute 
be  valid,  and  if,  therefore,  a  proper  case  is  made  out  in  which  to 
deny  the  right  of  an  individual,  sui  juris,  as  employer  or  employe, 
to  make  contracts  for  the  labor  of  the  latter  under  the  protection 
of  the  provisions  of  the  federal  Constitution,  there  would  seem  to 
be  no  length  to  which  legislation  of  this  nature  might  not  go.  .  .  . 

We  think  that  there  can  be  no  fair  doubt  that  the  trade  of  a 
baker,  in  and  of  itself,  is  not  an  unhealthy  one  to  that  degree  which 
would  authorize  the  legislature  to  interfere  with  the  right  to  labor, 
and  with  the  right  of  free  contract  on  the  part  of  the  individual, 
either  as  employer  or  employe.  In  looking  through  statistics 
regarding  all  trades  and  occupations,  it  may  be  true  that  the  trade 
of  a  baker  does  not  appear  to  be  as  healthy  as  some  other  trades, 
and  is  also  vastly  more  healthy  than  still  others.  To  the  common 
understanding  the  trade  of  a  baker  has  never  been  regarded  as  an 
unhealthy  one.  Very  likely  physicians  would  not  recommend  the 
exercise  of  that  or  of  any  other  trade  as  a  remedy  for  ill  health. 
Some  occupations  are  more  healthy  than  others,  but  we  think  there 
are  none  which  might  not  come  under  the  power  of  the  legislature 
to  supervise  and  control  the  hours  of  working  therein,  if  the  mere 
fact  that  the  occupation  is  not  absolutely  and  perfectly  healthy  is 
to  confer  that  right  upon  the  legislative  department  of  the  gov- 
ernment. It  might  be  safely  affirmed  that  almost  all  occupations 
more  or  less  affect  the  health.  .  .  . 

Statutes  of  the  nature  of  that  under  review,  limiting  the  hours  in 
which  grown  and  intelligent  men  may  labor  to  earn  their  living,  are 
mere  meddlesome  interferences  with  the  rights  of  the  individual, 
and  they  are  not  saved  from  condemnation  by  the  claim  that  they 
are  passed  in  the  exercise  of  the  police  power  and  upon  the  subject 
of  the  health  of  the  individual  whose  rights  are  interfered  with, 
unless  there  be  some  fair  ground,  reasonable  in  and  of  itself,  to  Bay 
that  there  is  material  danger  to  the  public  health  or  to  the  health 
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of  the  employes,  if  the  hours  of  labor  are  not  curtailed.  If  this  be 
not  clearly  the  case  the  individuals,  whose  rights  are  thus  made  the 
subject  of  legislative  interference,  are  under  the  protection  of  the 
federal  Constitution  regarding  their  liberty  of  contract  as  well  as 
of  person;  and  the  legislature  of  the  State  has  no  power  to  limit 
their  right  as  proposed  in  this  statute.  .  .  . 

It  was  further  urged  on  the  argument  that  restricting  the  hours 
of  labor  in  the  case  of  bakers  was  valid  because  it  tended  to  clean- 
liness on  the  part  of  the  workers,  as  a  man  was  more  apt  to  be 
cleanly  when  not  overworked,  and  if  cleanly  then  his  "  output  " 
was  also  more  likely  to  be  so.  .  .  .  In  our  judgment  it  is  not  pos- 
sible in  fact  to  discover  the  connection  between  the  number  of 
hours  a  baker  may  work  in  the  bakery  and  the  healthful  quality  of 
the  bread  made  by  the  workman.  The  connection,  if  any  exists,  is 
too  shadowy  and  thin  to  build  any  argument  for  the  interference 
of  the  legislature.  If  the  man  works  ten  hours  a  day  it  is  all  right, 
but  if  ten  and  a  half  or  eleven  his  health  is  in  danger  and  his  bread 
may  be  unhealthful,  and,  therefore,  he  shall  not  be  permitted  to  do 
it.     This,  we  think,  is  unreasonable  and  entirely  arbitrary.  .  .  . 

It  is  impossible  for  us  to  shut  our  eyes  to  the  fact  that  many  of  the 
laws  of  this  character,  while  passed  under  what  is  claimed  to  be  the 
police  power  for  the  purpose  of  protecting  the  public  health  or 
welfare,  are,  in  reality,  passed  from  other  motives.  We  are  justified 
in  saying  so  when,  from  the  character  of  the  law  and  the  subject 
upon  which  it  legislates,  it  is  apparent  that  the  public  health  or 
welfare  bears  but  the  most  remote  relation  to  the  law.  The  pur- 
pose of  a  statute  must  be  determined  from  the  natural  and  legal 
effect  of  the  language  employed;  and  whether  it  is  or  is  not  repug- 
nant to  the  Constitution  of  the  United  States  must  be  determined 
from  the  natural  effect  of  such  statutes  when  put  into  operation, 
and  not  from  their  proclaimed  purpose.  Minnesota  v.  Barber, 
136  U.  S.  313;  Brimmer  v.  Rebman,  138  U.  S.  78.  The  court  looks 
beyond  the  mere  letter  of  the  law  in  such  cases.  Yick  Wo  v. 
Hopkins,  118  U.  S.  356. 

It  is  manifest  to  us  that  the  limitation  of  the  hours  of  labor  as 
provided  for  in  this  section  of  the  statute  under  which  the  indict- 
ment was  found,  and  the  plaintiff  in  error  convicted,  has  no  such 
direct  relation  to  and  no  such  substantial  effect  upon  the  health  of 
the  employe,  as  to  justify  us  in  regarding  the  section  as  really  a 
health  law.  .  .  . 

The  judgment  of  the  Court  of  Appeals  of  New  York  as  well  as 
that  of  the  Supreme  Court  and  of  the  County  Court  of  Oneida 
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County  must  be  reversed  and  the  case  remanded  to  the  County 
Court  for  further  proceedings  not  inconsistenl  with  this  opinion. 

H<  m  rsed. 

Harlan,   J.,    with    whom    White    and   Day,   JJ.,    concurred, 
dissenting.  .  .  . 

Holmes,  J.,  dissenting.  .  .  . 


NOBLE  STATE  BANK   v.   HASKELL. 

Supreme  Court  of  the  United  States.     1911. 

[219  United  Slates,  104.]  > 

Error  to  the  Supreme  Court  of  Oklahoma. 

C.  B.  Ames  and  others,  for  plaintiff  in  error;  and  C.  West, 
Attorney  General  of  Oklahoma,  and  others,  contra. 

Holmes,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  proceeding  against  the  Governor  of  the  State  of  Okla- 
homa and  other  officials  who  constitute  the  State  Banking  Board, 
to  prevent  them  from  levying  and  collecting  an  assessment  from 
the  plaintiff  under  an  act  approved  December  17,  1907.  This  act 
creates  the  Board  and  directs  it  to  levy  upon  every  bank  existing 
under  the  laws  of  the  State  an  assessment  of  one  per  cent  of  the 
bank's  average  daily  deposits,  with  certain  deductions,  for  the  pur- 
pose of  creating  a  Depositors'  Guaranty  Fund.  There  are  provisos 
for  keeping  up  the  fund,  and  by  an  act  passed  March  11,  1909, 
since  the  suit  was  begun,  the  assessment  is  to  be  five  per  cent.  The 
purpose  of  the  fund  is  shown  by  its  name.  It  is  to  secure  the  full 
repayment  of  deposits.  When  a  bank  becomes  insolvent  and  g<  k  s 
into  the  hands  of  the  Bank  Commissioner,  if  its  cash  immediately 
available  is  not  enough  to  pay  depositors  in  full,  the  Banking  Board 
is  to  draw*from  the  Depositors'  Guaranty  Fund  (and  from  addi- 
tional assessments  if  required)  the  amount  needed  to  make  up  the 
deficiency.  A  lien  is  reserved  upon  the  assets  of  the  failing  hank 
to  make  good  the  sum  thus  taken  from  the  fund.  The  plaintiff 
says  that  it  is  solvent  and  does  not  want  the  help  of  the  ( ruaranty 
Fund,  and  that  it  cannot  be  called  upon  to  contribute  toward 

1  The  reporter's  short  statement  has  been  omitted.  —  Ed. 
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securing  or  paying  the  depositors  in  other  banks  consistently  with 
Article  I,  §  10,  and  the  Fourteenth  Amendment  of  the  Constitution 
of  the  United  States.  The  petition  was  dismissed  on  demurrer  by 
the  Supreme  Court  of  the  State.     22  Oklahoma,  48. 

The  reference  to  Article  I,  §  10,  does  not  strengthen  the  plain- 
tiff's bill.  The  only  contract  that  it  relies  upon  is  its  charter. 
That  is  subject  to  alteration  or  repeal,  as  usual,  so  that  the  obliga- 
tion hardly  could  be  said  to  be  impaired  by  the  act  of  1907  before 
us,  unless  that  statute  deprives  the  plaintiff  of  liberty  or  property 
without  due  process  of  law.  See  Sherman  v.  Smith,  1  Black,  587. 
Whether  it  does  so  or  not  is  the  only  question  in  the  case. 

In  answering  that  question  we  must  be  cautious  about  pressing 
the  broad  words  of  the  Fourteenth  Amendment  to  a  drily  logical 
extreme.  Many  laws  which  it  would  be  vain  to  ask  the  court  to 
overthrow  could  be  shown,  easily  enough,  to  trangress  a  scholastic 
interpretation  of  one  or  another  of  the  great  guarantees  in  the  Bill 
of  Rights.  They  more  or  less  limit  the  liberty  of  the  individual  or 
they  diminish  property  to  a  certain  extent.  We  have  few  scienti- 
fically certain  criteria  of  legislation,  and  as  it  often  is  difficult  to 
mark  the  line  where  what  is  called  the  police  power  of  the  States  is 
limited  by  the  Constitution  of  the  United  States,  judges  should  be 
slow  to  read  into  the  latter  a  nolumus  mutare  as  against  the  law- 
making power. 

The  substance  of  the  plaintiff's  argument  is  that  the  assessment 
takes  private  property  for  private  use  without  compensation.  And 
while  we  should  assume  that  the  plaintiff  would  retain  a  rever- 
sionary interest  in  its  contribution  to  the  fund  so  as  to  be  entitled 
to  a  return  of  what  remained  of  it  if  the  purpose  were  given  up  (see 
Receiver  of  Danby  Bank  v.  State  Treasurer,  39  Vermont,  92,  98), 
still  there  is  no  denying  that  by  this  law  a  portion  of  its  property 
might  be  taken  without  return  to  pay  debts  of  a  failing  rival  in 
business.  Nevertheless,  notwithstanding  the  logical  form  of  the 
objection,  there  are  more  powerful  considerations  on  the  other  side. 
In  the  first  place  it  is  established  by  a  series  of  cases  that  an  ulterior 
public  advantage  may  justify  a  comparatively  insignificant  taking 
of  private  property  for  what,  in  its  immediate  purpose,  is  a  private 
use.  Clark  v.  Nash,  198  U.  S.  361.  Strickley  v.  Highland  Boy 
Mining  Co.,  200  U.  S.  527,  531.  Offield  v.  New  York,  New  Haven 
&  Hartford  R.  R.  Co.,  203  U.  S.  372.  Bacon  v.  Walker,  204  U.  S. 
311,  315.  And  in  the  next,  it  would  seem  that  there  may  be  other 
cases  beside  the  every  day  one  of  taxation,  in  which  the  share  of 
each  party  in  the  benefit  of  a  scheme  of  mutual  protection  is  suffi- 
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cient  compensation  for  the  correlative  burden  that  it  is  compelled 
to  assume.  See  Ohio  Oil  Co.  v.  Indiana,  177  I  .  S.  190.  At  least, 
if  we  have  a  case  within  the  reasonable  exercise  of  the  police  power 
as  above  explained,  no  more  need  be  said. 

It  may  be  said  in  a  general  way  thai  the  police  power  extends  to 
all  the  great  public  needs.  Camfield  v.  United  States,  167  I  3 
518.  It  may  be  put  forth  in  aid  of  what  is  sanctioned  by  usage,  or 
held  by  the  prevailing  morality  or  strong  and  preponderant  opinion 
to  be  greatly  and  immediately  necessary  to  the  public  welfare. 
Among  matters  of  that  sort  probably  few  would  doubt  that  both 
usage  and  preponderant  opinion  give  their  sanction  to  enforcing 
the  primary  conditions  of  successful  commerce.  One  of  those  con- 
ditions at  the  present  time  is  the  possibility  of  payment  by  checks 
drawn  against  bank  deposits,  to  such  an  extent  do  checks  replace 
currency  in  daily  business.  If  then  the  legislature  of  the  State 
thinks  that  the  public  welfare  requires  the  measure  under  con- 
sideration, analogy  and  principle  are  in  favor  of  the  power  to  enact 
it.  Even  the  primary  object  of  the  required  assessment  is  not  a 
private  benefit  as  it  was  in  the  cases  above  cited  of  a  ditch  for 
irrigation  or  a  railway  to  a  mine,  but  it  is  to  make  the  currency  of 
checks  secure,  and  by  the  same  stroke  to  make  safe  the  almost 
compulsory  resort  of  depositors  to  banks  as  the  only  available 
means  for  keeping  money  on  hand.  The  priority  of  claim  given  to 
depositors  is  incidental  to  the  same  object  and  is  justified  in  the 
same  way.  The  power  to  restrict  liberty  by  fixing  a  minimum  of 
capital  required  of  those  who  would  engage  in  banking  is  not  denied. 
The  power  to  restrict  investments  to  securities  regarded  as  rela- 
tively safe  seems  equally  plain.  It  has  been  held,  we  do  not  doubt 
rightly,  that  inspections  may  be  required  and  the  cost  thrown  on 
the  bank.  See  Charlotte,  Columbia  &  Augusta  R.  R.  Co.  v.  ( ribbea 
142  U.  S.  386.  The  power  to  compel,  beforehand,  cooperation,  an.  I 
thus,  it  is  believed,  to  make  a  failure  unlikely  and  a  general  panic 
almost  impossible,  must  be  recognized,  if  government  is  to  do  its 
proper  work,  unless  we  can  say  that  the  means  have  no  reasonable 
relation  to  the  end.  Gundling  v.  Chicago,  177  U.  S.  183,  188.  So 
far  is  that  from  being  the  case  that  the  device  is  a  familiar  one.  It 
was  adopted  by  some  States  the  better  part  of  a  century  ago,  and 
seems  never  to  have  been  questioned  until  now.  Receiver  of 
Danby  Bank  v.  State  Treasurer,  39  Vermont,  92.  People  u. 
Walker,  17  N.  Y.  502.  Recent  cases  going  not  less  far  are  Lemieux 
v.  Young,  211  U.  S.  489,  496.  Kidd,  Dater  and  Price  Co.  v. 
Musselman  Grocer  Co.,  217  U.  S.  461. 
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It  is  asked  whether  the  State  could  require  all  corporations  or  all 
grocers  to  help  to  guarantee  each  other's  solvency,  and  where  we 
are  going  to  draw  the  line.  But  the  last  is  a  futile  question,  and 
we  will  answer  the  others  when  they  arise.  With  regard  to  the 
police  power,  as  elsewhere  in  the  law,  lines  are  pricked  out  by  the 
gradual  approach  and  contact  of  decisions  on  the  opposing  sides. 
Hudson  County  Water  Co.  v.  McCarter,  209  U.  S.  349,  355.  It 
will  serve  as  a  datum  on  this  side,  that  in  our  opinion  the  statute 
before  us  is  well  within  the  State's  constitutional  power,  while  the 
use  of  the  public  credit  on  a  large  scale  to  help  individuals  in  busi- 
ness has  been  held  to  be  beyond  the  line.  Loan  Association  v. 
Topeka,  20  Wall.  655.     Lowell  v.  Boston,  111  Massachusetts,  454. 

The  question  that  we  have  decided  is  not  much  helped  by  pro- 
pounding the  further  one,  whether  the  right  to  engage  in  banking 
is  or  can  be  made  a  franchise.  But  as  the  latter  question  has  some 
bearing  on  the  former  and  as  it  will  have  to  be  considered  in  the 
following  cases,  if  not  here,  we  will  dispose  of  it  now.  It  is  not 
answered  by  citing  authorities  for  the  existence  of  the  right  at 
common  law.  There  are  many  things  that  a  man  might  do  at  com- 
mon law  that  the  States  may  forbid.  He  might  embezzle  until  a 
statute  cut  down  his  liberty.  We  cannot  say  that  the  public 
interests  to  which  we  have  adverted,  and  others,  are  not  sufficient 
to  warrant  the  State  in  taking  the  whole  business  of  banking  under 
its  control.  On  the  contrary  we  are  of  opinion  that  it  may  go  on 
from  regulation  to  prohibition  except  upon  such  conditions  as  it 
may  prescribe.  In  short,  when  the  Oklahoma  legislature  declares 
by  implication  that  free  banking  is  a  public  danger,  and  that  in- 
corporation, inspection  and  the  above-described  cooperation  are 
necessary  safeguards,  this  court  certainly  cannot  say  that  it  is 
wrong.  North  Dakota  v.  Woodmansee,  1  N.  Dak.  246.  Brady  v. 
Mattern,  125  Iowa,  158.  Weed  v.  Bergh,  141  Wisconsin,  569. 
Commonwealth  v.  Vrooman,  164  Pa.  306.  Myers  v.  Irwin,  2  S.  & 
R.  368.  Myers  v.  Manhattan  Bank,  20  Ohio,  283,  302.  Attorney 
General  v.  Utica  Insurance  Co.,  2  Johns.  Ch.  371,  377.  Some 
further  details  might  be  mentioned,  but  we  deem  them  unneces- 
sary. Of  course  objections  under  the  state  constitution  are  not 
open  here.  Judgment  affirmed.1 

1  A  motion  for  a  rehearing  was  denied  (219  U.  S.  575),  the  court,  per  Holmes, 
J.,  saying: 

"  Leave  to  file  an  application  for  rehearing  is  asked  in  this  case.  We  see  no 
reason  to  grant  it,  but,  as  the  judgment  delivered,  ante,  p.  104,  seems  to  have 
conveyed  a  wrong  impression  of  the  opinion  of  the  court  in  some  details,  we  add 
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CHICAGO  v.  STURGES. 

Supreme  Court  of  the  United  States.     1911. 
[222  United  Slates,  313.]  l 

Error  to  the  Supreme  Court  of  Illinois. 

J.  W.  Beckwilh  and  others,  for  plaintiff  in  error;  and  A.  W. 
Bulkley  and  others,  contra. 

Lurton,  J.,  delivered  the  opinion  of  the  court. 

The  only  question  under  this  writ  of  error  is  as  to  the  validity  of 
a  statute  of  the  State  of  Illinois  entitled  "  An  Act  to  indemnify  the 
owners  of  property  for  damages  occasioned  by  mobs  and  riots.'" 
Laws  of  1887,  p.  237. 

The  defendant  in  error  recovered  a  judgment  against  the  city 
under  that  statute,  which  was  affirmed  in  the  Supreme  Court  of  the 
State.  237  Illinois,  46.  The  validity  of  the  law  under  the  Illinois 
constitution  was  thus  affirmed,  and  that  question  is  thereby  fore- 
closed. But  it  was  urged  in  the  Illinois  courts  that  the  act  viola t  e<  1 
the  guarantee  of  due  process  of  law  and  the  equal  protection  of  the 
law  as  provided  by  the  Fourteenth  Amendment  of  the  Constitution 
of  the  United  States. 

By  the  provisions  of  the  statute  referred  to,  a  city  is  made  liable 
for  three-fourths  of  the  damage  resulting  to  property  situated 
therein,  caused  by  the  violence  of  any  mob  or  riotous  assemblage 
of  more  than  twelve  persons,  not  abetted  or  permitted  by  the 
negligent  or  wrongful  act  of  the  owner,  etc.     If  the  damage  be  to 

a  few  words  to  what  was  said  when  the  case  was  decided.  We  fully  under- 
stand the  practical  importance  of  the  question  and  the  very  powerful  argu- 
ment that  can  be  made  against  the  wisdom  of  the  legislation,  but  on  that  point 
we  have  nothing  to  say,  as  it  is  not  our  concern.  Clark  v.  Nash,  198  U.  S.  361, 
Strickley  v.  Highland  Boy  Mining  Co.,  200  U.  S.  527,  etc.,  were  cited  to  estab- 
lish, not  that  property  might  be  taken  for  a  private  use,  but  that  among  the 
public  uses  for  which  it  might  be  taken  were  some  which,  if  looked  at  only  in 
their  immediate  aspect,  according  to  the  proximate  effect  of  the  taking,  might 
seem  to  be  private.  This  case,  in  our  opinion,  is  of  that  sort.  The  analysis 
of  the  police  power,  whether  correct  or  not,  was  intended  to  indicate  an  inter- 
pretation of  what  has  taken  place  in  the  past  not  to  give  a  new  or  wider  scope 
to  the  power.  The  propositions  with  regard  to  it,  however,  in  any  form,  are 
rather  in  the  nature  of  preliminaries.  For  in  this  ease  there  is  no  out  and  out 
unconditional  taking  at  all.  The  payment  can  be  avoided  by  going  out  of  the 
banking  business,  and  is  required  only  as  a  condition  for  keeping  on,  from  cor- 
porations created  by  the  State.  We  have  given  what  we  deem  sufficient 
reasons  for  holding  that  such  a  condition  may  be  imposed."  —  Ed. 
1  The  reporter's  short  statement  has  been  omitted.  —  Ed. 
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property  not  within  the  city,  then  the  county  in  which  it  is  located 
is  in  like  manner  made  responsible.  The  act  saves  to  the  owner  his 
action  against  the  rioters  and  gives  the  city  or  county,  as  the  case 
may  be,  a  lien  upon  any  judgment  against  such  participants  for 
reimbursement,  or  a  remedy  to  the  city  or  county  directly  against 
the  individuals  causing  the  damage,  to  the  amount  of  any  judgment 
it  may  have  paid  the  sufferer. 

It  is  said  that  the  act  denies  to  the  city  due  process  of  law,  since 
it  imposes  liability  irrespective  of  any  question  of  the  power  of  the 
city  to  have  prevented  the  violence,  or  of  negligence  in  the  use  of 
its  power.  This  was  the  interpretation  placed  upon  the  act  by  the 
Supreme  Court  of  Illinois.  Does  the  law  as  thus  interpreted  deny 
due  process  of  law  ?  That  the  law  provides  for  a  judicial  hearing 
and  a  remedy  over  against  those  primarily  liable  narrows  the  ob- 
jection to  the  single  question  of  legislative  power  to  impose  liability 
regardless  of  fault. 

It  is  a  general  principle  of  our  law  that  there  is  no  individual 
liability  for  an  act  which  ordinary  human  care  and  foresight  could 
not  guard  against.  It  is  also  a  general  principle  of  the  same  law 
that  a  loss  from  any  cause  purely  accidental  must  rest  where  it 
chances  to  fall.  But  behind  and  above  these  general  principles 
which  the  law  recognizes  as  ordinarily  prevailing,  there  lies  the 
legislative  power,  which,  in  the  absence  of  organic  restraint,  may, 
for  the  general  welfare  of  society,  impose  obligations  and  responsi- 
bilities otherwise  non-existent. 

Primarily,  governments  exist  for  the  maintenance  of  social 
order.  Hence  it  is  that  the  obligation  of  the  government  to  pro- 
tect life,  liberty  and  property  against  the  conduct  of  the  indifferent, 
the  careless  and  the  evil-minded  may  be  regarded  as  lying  at  the 
very  foundation  of  the  social  compact.  A  recognition  of  this  su- 
preme obligation  is  found  in  those  exertions  of  the  legislative  power 
which  have  as  an  end  the  preservation  of  social  order  and  the  pro- 
tection of  the  welfare  of  the  public  and  of  the  individual.  If  such 
legislation  be  reasonably  adapted  to  the  end  in  view,  affords  a 
hearing  before  judgment,  and,  is  not  forbidden  by  some  other 
affirmative  provision  of  constitutional  law,  it  is  not  to  be  regarded 
as  denying  due  process  of  law  under  the  provisions  of  the  Four- 
teenth Amendment. 

The  law  in  question  is  a  valid  exercise  of  the  police  power  of  the 
State  of  Illinois.  It  rests  upon  the  duty  of  the  State  to  protect  its 
citizens  in  the  enjoyment  and  possession  of  their  acquisitions,  and 
is  but  a  recognition  of  the  obligation  of  the  State  to  preserve  social 
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order  and  the  property  of  the  citizen  against  the  violence  of  a  riot 
or  a  mob. 

The  State  is  the  creator  of  subordinate  municipal  governments. 
It  vests  in  them  the  police  powers  essential  to  the  preservation  of 

law  and  order.  It  imposes  upon  them  the  duty  of  protecting  prop- 
erty situated  within  their  limits  from  the  violence  of  such  public 
breaches  of  the  peace  as  are  mobs  and  riots.  This  duty  and  obliga- 
tion thus  entrusted  to  the  local  subordinate  government  is  by  this 
enactment  emphasized  and  enforced  by  imposing  upon  the  local 
community  absolute  liability  for  property  losses  resulting  from  the 
violence  of  such  public  tumults. 

The  policy  of  imposing  liability  upon  a  civil  subdivision  of 
government  exercising  delegated  police  power  is  familiar  to  every 
student  of  the  common  law.  We  find  it  recognized  in  the  begin- 
ning of  the  police  system  of  Anglo-Saxon  people.  Thus,  "  The 
Hundred,"  a  very  early  form  of  civil  subdivision,  was  held  answer- 
able for  robberies  committed  within  the  division.  By  a  series  of 
statutes,  beginning  possibly  in  1285,  in  the  statutes  of  Winchester, 
13  Edw.  I,  c.  1,  coming  down  to  the  27th  Elizabeth,  c.  13,  the  Riot 
Act  of  George  I  (1  Geo.  I,  St.  2)  and  Act  of  8  George  II,  c.  16,  we 
may  find  a  continuous  recognition  of  the  principle  that  a  civil 
subdivision  entrusted  with  the  duty  of  protecting  property  in  its 
midst  and  with  police  power  to  discharge  the  function,  may  be 
made  answerable  not  only  for  negligence  affirmatively  shown,  but 
absolutely  as  not  having  afforded  a  protection  adequate  to  the 
obligation.  Statutes  of  a  similar  character  have  been  enacted  by 
several  of  the  States  and  held  valid  exertions  of  the  police  power. 
Darlington  v.  Mayor  &c.  of  New  York,  31  N.  Y.  164;  Fauvia  v. 
New  Orleans,  20  La.  Ann.  410;  County  of  Allegheny  v.  Gibson  &c, 
90  Pa.  St.  397.  The  imposition  of  absolute  liability  upon  the 
community  when  property  is  destroyed  through  the  violence  of  a 
mob  is  not,  therefore,  an  unusual  police  regulation.  Neither  is 
it  arbitrary,  as  not  resting  upon  reasonable  grounds  of  policy. 
Such  a  regulation  has  a  tendency  to  deter  the  lawless,  since  the 
sufferer  must  be  compensated  by  a  tax  burden  which  will  fall  upon 
all  property,  including  that  of  the  evil  doers  as  members  of  the 
community.  It  is  likewise  calculated  to  stimulate  the  exertion-  of 
the  indifferent  and  the  law-abiding  to  avoid  the  falling  of  a  bur- 
den which  they  must  share  witli  the  lawless.  In  that  it  directly 
operates  on  and  affects  public  opinion,  it  tends  strongly  to  the  up- 
holding of  the  empire  of  the  law. 
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There  remains  the  contention  that  the  act  discriminates  between 
cities  and  villages  or  other  incorporated  towns. 

The  liability  is  imposed  upon  the  city  if  the  property  be  within 
the  limits  of  a  city;  if  not,  then  upon  the  county.  The  classifica- 
tion is  not  an  unreasonable  one.  A  city  is  presumptively  the 
more  populous  and  better  organized  community.  As  such  it  may 
well  be  singled  out  and  made  exclusively  responsible  for  the  con- 
sequence of  riots  and  mobs  to  property  therein. 

The  county,  which  includes  the  city  and  other  incorporated 
subdivisions,  is,  not  unreasonably,  made  liable  to  all  sufferers 
whose  property  is  not  within  the  limits  of  a  city. 

The  power  of  the  State  to  impose  liability  for  damage  and  injury 
to  property  from  riots  and  mobs  includes  the  power  to  make  a 
classification  of  the  subordinate  municipalities  upon  which  the 
responsibility  may  be  imposed.  It  is  a  matter  for  the  exercise  of 
legislative  discretion,  and  the  equal  protection  of  the  law  is  not 
denied  where  the  classification  is  not  so  unreasonable  and  extrava- 
gant as  to  be  a  mere  arbitrary  mandate. 

The  cases  upon  this  subject  are  so  numerous  as  to  need  no  further 
elucidation. 

Among  the  later  cases  are  Williams  v.  Arkansas,  217  U.  S.  79; 
Watson  v.  Maryland,  218  U.  S.  173;  Chicago  B.  &  Q.  R.  R.  Co.  v. 
McGuire,  219  U.  S.  549;  House  v.  Mayes,  219  U.  S.  270. 

Judgment  affirmed. 


MURPHY   v.   CALIFORNIA. 

Supreme  Court  of  the  United  States.     1912. 

[225  United  States,  623.] » 

Error  to  the  Superior  Court  of  Los  Angeles  County,  California. 

A.  S.  Austrian  and  another,  for  plaintiff  in  error;  and  J.  E. 
Carson  and  another,  contra. 

Lamar,  J.,  delivered  the  opinion  of  the  court. 

In  1908  the  city  of  South  Pasadena,  California,  in  pursuance  of 
police  power  conferred  by  general  law,  passed  an  ordinance  which 
prohibited  any  person  from  keeping  or  maintaining  any  hall  or 
room  in  which  billiard  or  pool  tables  were  kept  for  hire  or  public 

1  The  reporter's  short  statement  has  been  omitted.  —  Ed. 
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use,  provided  it  should  not  be  construed  to  prevent  the  proprietor 
of  a  hotel  using  a  general  register  for  guests,  and  having  twenty- 
five  bedrooms  and  upwards,  from  maintaining  billiard  tables  for 

the  use  of  regular  guests  only  of  Buch  hotel,  in  a  room  provided  for 
that  purpose. 

The  plaintiff  in  error  was  arrested  on  the  charge  of  violating  this 
ordinance.  His  application  for  a  writ  of  habeas  corpus  was  denied 
by  the  Court  of  Appeals  and  Supreme  Court  of  the  State.  In  re 
Murphy,  8  Cal.  App.  440;  155  California,  322.  Thereafter  the 
case  came  on  for  trial  in  the  Recorder's  Court,  where  the  defendant 
testified  that,  at  a  time  when  there  was  no  ordinance  on  the  subject, 
he  had  leased  a  room  in  the  business  part  of  the  city,  and  at  large 
expense  fitted  it  up  with  the  necessaiy  tables  and  equipments; 
that  the  place  was  conducted  in  a  peaceable  and  orderly  manner; 
that  no  betting  or  gambling  or  unlawful  acts  of  any  kind  were  per- 
mitted, and  "  that  there  was  nothing  in  the  conduct  of  the  business 
which  had  any  tendency  to  immorality  or  could  in  the  least  affect 
the  health,  comfort,  safety  or  morality  of  the  community  or  those 
who  frequented  said  place  of  business."  This  evidence  was  on 
motion  excluded  and  testimony  of  other  witnesses  to  the  same 
effect  was  rejected. 

The  defendant  was  found  guilty  and  sentenced  to  pay  a  fine,  or 
in  default  thereof  to  be  imprisoned  in  the  county  jail.  The  con- 
viction was  affirmed  by  the  Superior  Court  of  the  County,  the 
highest  court  to  which  he  could  appeal.  The  case  was  then  brought 
here  by  writ  of  error,  the  plaintiff  contending  that  the  ordinance 
violated  the  provisions  of  the  Fourteenth  Amendment,  claiming,  in 
the  first  place,  that  in  preventing  him  from  maintaining  a  billiard 
hall  it  deprived  him  of  the  right  to  follow  an  occupation  that  is  not  a 
nuisance  per  se,  and  which  therefore  could  not  be  absolutely  pro- 
hibited. 

The  Fourteenth  Amendment  protects  the  citizen  in  his  right  to 
engage  in  any  lawful  business,  but  it  does  not  prevent  legislation 
intended  to  regulate  useful  occupations  which,  because  of  their 
nature  or  location,  may  prove  injurious  or  offensive  to  the  public. 
Neither  does  it  prevent  a  municipality  from  prohibiting  any  busi- 
ness which  is  inherently  vicious  and  harmful.  But,  between  the 
useful  business  which  may  be  regulated  and  the  vicious  business 
which  can  be  prohibited  lie  many  non-useful  occupations,  which 
may,  or  may  not  be  harmful  to  the  public,  according  to  local  con- 
ditions, or  the  maimer  in  which  they  are  conducted. 
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Playing  at  billiards  is  a  lawful  amusement;  and  keeping  a 
billiard  hall  is  not,  as  held  by  the  Supreme  Court  of  California  on 
plaintiff's  application  for  habeas  corpus,  a  nuisance  per  se.  But  it 
may  become  such;  and  the  regulation  or  prohibition  need  not  be 
postponed  until  the  evil  has  become  flagrant. 

That  the  keeping  of  a  billiard  hall  has  a  harmful  tendency  is  a 
fact  requiring  no  proof,  and  incapable  of  being  controverted  by  the 
testimony  of  the  plaintiff  that  his  business  was  lawfully  conducted, 
free  from  gaming  or  anything  which  could  affect  the  morality  of 
the  community  or  of  his  patrons.  The  fact  that  there  had  been  no 
disorder  or  open  violation  of  the  law  does  not  prevent  the  municipal 
authorities  from  taking  legislative  notice  of  the  idleness  and  other 
evils  which  result  from  the  maintenance  of  a  resort  where  it  is  the 
business  of  one  to  stimulate  others  to  play  beyond  what  is  proper 
for  legitimate  recreation.  The  ordinance  is  not  aimed  at  the  game 
but  at  the  place;  and  where,  in  the  exercise  of  the  police  power, 
the  municipal  authorities  determine  that  the  keeping  of  such  resorts 
should  be  prohibited,  the  courts  cannot  go  behind  their  finding  and 
inquire  into  local  conditions;  or  whether  the  defendant's  hall  was 
an  orderly  establishment,  or  had  been  conducted  in  such  manner 
as  to  produce  the  evils  sought  to  be  prevented  by  the  ordinance. 
As  said  in  Booth  v.  Illinois,  184  U.  S.  425,  429: 

"  A  calling  may  not  in  itself  be  immoral,  and  yet  the  tendency  of 
what  is  generally  or  ordinarily  or  often  done  in  pursuing  that  calling 
may  be  towards  that  which  is  admittedly  immoral  or  pernicious. 
If,  looking  at  all  the  circumstances  that  attend,  or  which  may 
ordinarily  attend,  the  pursuit  of  a  particular  calling,  the  State 
thinks  that  certain  admitted  evils  cannot  be  successfully  reached 
unless  that  calling  be  actually  prohibited,  the  courts  cannot  inter- 
fere, unless,  looking  through  mere  forms  and  at  the  substance  of 
the  matter,  they  can  say  that  the  statute  enacted  professedly  to 
protect  the  public  morals  has  no  real  or  substantial  relation  to  that 
object,  but  is  a  clear,  unmistakable  infringment  of  rights  secured  by 
the  fundamental  law." 

Under  this  principle  ordinances  prohibiting  the  keeping  of 
billiard  halls  have  many  times  been  sustained  by  the  courts.  Tan- 
ner v.  Albion,  5  Hill.  121;  City  of  Tarkio  v.  Cook,  120  Missouri,  1; 
City  of  Clearwater  v.  Bowman,  72  Kansas,  92;  City  of  Corinth  v. 
Crittenden,  94  Mississippi,  41;  Cole  v.  Village  of  Culbertson,  86 
Nebraska,  160;  Ex  parte  Jones,  109  Pac.  Rep.  570;  s.c.  4  Okla. 
Cr.  74. 
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Indeed,  such  regulations  furnish  early  instances  of  the  exercise 
of  the  police  power  by  cities.  For  Lord  Hale  in  1672  (2  Keble, 
846),  upheld  a  municipal  by-law  against  keeping  bowling  alleys 
because  of  the  known  and  demoralizing  tendency  of  such  place-. 

Under  the  laws  of  the  State,  South  Pasadena  was  authorized  to 
pass  this  ordinance.  After  its  adoption,  the  keeping  of  billiard  or 
pool  tables  for  hire  was  unlawful,  and  the  plaintiff  in  error  cannot  be 
heard  to  complain  of  the  money  loss  resulting  from  having  invested 
his  property  in  an  occupation  which  was  neither  protected  by  the 
state  nor  the  federal  Constitution,  and  which  he  was  bound  to 
know  could  lawfully  be  regulated  out  of  existence. 

There  is  no  merit  in  the  contention  that  he  was  denied  the  equal 
protection  of  the  law  because,  while  he  was  prevented  from  so 
doing,  the  owners  of  a  certain  class  of  hotels  were  permitted  to 
keep  a  room  in  which  guests  might  play  at  the  game.  If,  as  argued, 
there  is  no  reasonable  basis  for  making  a  distinction  between  hotels 
with  25  rooms  and  those  with  24  rooms  or  less,  the  plaintiff  in  error 
is  not  in  position  to  complain,  because  not  being  the  owner  of  one 
of  the  smaller  sort,  he  does  not  suffer  from  the  alleged  discrimina- 
tion. 

There  is  no  contention  that  these  provisions,  permitting  hotels 
to  maintain  a  room  in  which  their  regular  and  registered  guests 
might  play  were  evasively  inserted,  as  a  means  of  permitting  the 
proprietors  to  keep  tables  for  hire.  Neither  is  it  claimed  that  the 
ordinance  is  being  unequally  enforced.  On  the  contrary,  the  city 
trustees  are  bound  to  revoke  the  permit  granted  to  hotels  in  case  it 
should  be  made  to  appear  that  the  proprietor  suffered  his  rooms  to 
be  used  for  playing  billiards  by  other  than  regular  guests.  If  he 
allowed  the  tables  to  be  used  for  hire  he  would  be  guilty  of  a  viola- 
tion of  the  ordinance  and,  of  course,  be  subject  to  prosecution  and 
punishment  in  the  same  way,  and  to  the  same  extent,  as  the 
defendant. 

Affirmed. 


718         THE    FOURTEENTH   AMENDMENT   AND    POLICE    POWER. 

EUBANK  v.   CITY   OF   RICHMOND. 

Supreme  Court  of  the  United  States.     1912. 

[226  United  States,  137.] 1 

Error  to  the  Supreme  Court  of  Appeals  of  Virginia. 
A  statute  of  Virginia  (Acts,  1908,  p.  623,  4)  authorized  city 
councils  "  in  their  discretion,  ...  in  particular  districts,  to  pre- 
cribe  .  .  .  building  lines."     The  city  council  of  Richmond  passed 
an  ordinance  "  That  whenever  the  owners  of  two-thirds  of  the 
property  abutting  on  any  street  shall  .  .  .  request  the  committee 
on  streets  to  establish  a  building  line  on  the  side  of  the  square  on 
which  their  property  fronts,  the  said  committee  shall  establish 
such  line  .  .  .  not  .  .  .  less  than  five  feet  nor  more  than  thirty 
from  the  street  line.  .  .  .     And  no  permit  for  the  erection  of  any 
building  upon  such  front  of  the  square  .  .  .  shall  be  issued  except 
for  the  construction  of  houses  within  the  limits  of  the  line."      A 
fine  of  not  less  than  $25  nor  more  than  $500  was  prescribed.     On 
December  19,  1908,  Eubank,  owner  of  a  lot  33  ft.  wide  applied  for 
and  received  a  permit  to  build  a  detached  brick  dwelling,  of  the 
dimensions  of  26  x  59  x  28  feet,  according  to  plans  and  specifications 
which  had  been  approved  by  the  building  inspector.     On  January 
9,  1909,  the  street  committee,  on  petition  of  two-thirds  of  the  prop- 
erty owners  on  that  side  of  the  square,  established  a  building  line 
"  on  the  line  of  a  majority  of  the  houses  then  erected,"  and  ordered 
the  building  inspector  to  be  notified.      The  material  for  building 
had  been  assembled,  but  no  work  of  construction  had  been  done. 
The  building  inspector  gave  notice  that  the  line  established  was 
"  about  14  ft.  from  the  true  line  of  the  street  and  on  a  line  with  the 
majority  of  the  houses  "  and  that  all  portions  of  the  house,  includ- 
ing the  octagon  bay  window,  must  be  set  back  to  conform  to  that 
line.     The  Board  of  Public  Safety,  being  appealed  to  sustained  the 
inspector.     Eubank  so  erected  the  building  that  the  octagon  bay 
window  projected  about  three  feet  over  the  line.     The  Police  Court 
imposed  a  fine  of  $25.     The  judgment  was  affirmed  in  the  Hust- 
ing's  Court  of  Richmond  and  in  the  Supreme  Court  of  Appeals 
(110  Va.  749). 

S.  S.  P.  Patteson,  for  plaintiff  in  error;  and  H.  R.  Pollard,  contra. 

McKenna,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

The  Supreme  Court  of  the  State  sustained  the  statute,  saying 
(p.  752)  that  it  was  neither  "  unreasonable  nor  unusual  "  and  that 
1  A  statement  has  been  framed  upon  the  opinion.  —  Ed. 
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the  court  was  "justified  in  concluding  thai  ii  was  passed  by  the 
Legislature  in  good  faith,  and  in  the  interesl  of  the  health,  safety, 
comfort,  or  convenience  of  the  public,  and  for  the  benefil  of  the 
property  owners  generally  who  arc  affected  by  its  provisions;  and 
that  the  enactment  tends  to  accomplish  all,  or  at  least  some,  of 
these  objects."  The  court  further  Baid  that  the  validity  of  such 
legislation  is  generally  recognized  and  upheld  as  an  exercise  of  the 
police  power. 

Whether  it  is  a  valid  exercise  of  the  police  power  is  the  question 
in  the  case,  and  that  power  we  have  defined,  as  far  as  it  is  capable 
of  being  defined  by  general  words,  a  number  of  times.  It  is  not 
susceptible  of  circumstantial  precision.  It  extends,  we  have  said, 
not  only  to  regulations  which  promote  the  public  health,  morals, 
and  safety,  but  to  those  which  promote  the  public  convenience  or 
the  general  prosperity.  C,  B.  &  Q.  Ry.  Co.  v.  Drainage  Com- 
missioners, 200  U.  S.  5G1.  And  further,  "  It  is  the  most  essential  of 
powers,  at  times  the  most  insistent,  and  always  one  of  the  least 
limitable  of  the  powers  of  government."  District  of  Columbia  v. 
Brooke,  214  U.  S.  138,  149.  But  necessarily  it  has  its  limits  and 
must  stop  when  it  encounters  the  prohibitions  of  the  Constitution. 
A  clash  will  not,  however,  be  lightly  inferred.  Governmental 
power  must  be  flexible  and  adaptive.  Exigencies  arise,  or  even 
conditions  less  peremptory,  which  may  call  for  or  suggest  legisla- 
tion, and  it  may  be  a  struggle  in  judgment  to  decide  whether  it 
must  yield  to  the  higher  considerations  expressed  and  determined 
by  the  provisions  of  the  Constitution.  Noble  State  Bank  v.  Has- 
kell, 219  U.  S.  104.  The  point  where  particular  interests  or  prin- 
ciples balance  "  cannot  be  determined  by  any  general  formula 
in  advance."  Hudson  Water  Co.  v.  McCarter,  209  U.  S.  349, 
355. 

But  in  all  the  cases  there  is  the  constant  admonition  both  in  their 
rule  and  examples  that  when  a  statute  is  assailed  as  offending 
against  the  higher  guaranties  of  the  Constitution  it  must  clearly 
do  so  to  justify  the  courts  in  declaring  it  invalid.  This  condition 
is  urged  by  defendant  in  error,  and  attentive  to  it  we  approach  the 
consideration  of  the  ordinance. 

It  leaves  no  discretion  in  the  committee  on  streets  as  to  whether 
the  street  line  shall  or  shall  not  be  established  in  a  given  case.  The 
action  of  the  committee  is  determined  by  two-thirds  of  t  he  property 
owners.  In  other  words,  part  of  the  property  owners  fronting  mi 
the  block  determine  the  extent  of  use  that  other  owners  shall  make 
of  their  lots,  and  against  the  restriction  they  are  impotent.     This 
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we  emphasize.  One  set  of  owners  determine  not  only  the  extent 
of  use  but  the  kind  of  use  which  another  set  of  owners  may  make 
of  their  property.  In  what  way  is  the  public  safety,  convenience  or 
welfare  served  by  conferring  such  power  ?  The  statute  and  ordi- 
nance, while  conferring  the  power  on  some  property  holders  to 
virtually  control  and  dispose  of  the  proper  rights  of  others,  creates 
no  standard  by  which  the  power  thus  given  is  to  be  exercised;  in 
other  words,  the  property  holders  who  desire  and  have  the  author- 
ity to  establish  the  line  may  do  so  solely  for  their  own  interest  or 
even  capriciously.  Taste  (for  even  so  arbitrary  a  thing  as  taste 
may  control)  or  judgment  may  vary  in  localities,  indeed  in  the 
same  locality.  There  may  be  one  taste  or  judgment  of  comfort  or 
convenience  on  one  side  of  a  street  and  a  different  one  on  the  other. 
There  may  be  diversity  in  other  blocks;  and  viewing  them  in 
succession,  their  building  lines  may  be  continuous  or  staggering 
(to  adopt  a  word  of  the  mechanical  arts)  as  the  interests  of  certain 
of  the  property  owners  may  prompt  against  the  interests  of  others. 
The  only  discretion,  we  have  seen,  which  exists  in  the  Street  Com- 
mittee or  in  the  Committee  of  Public  Safety,  is  in  the  location  of 
the  line,  between  five  and  thirty  feet.  It  is  hard  to  understand 
how  public  comfort  or  convenience,  much  less  public  health,  can  be 
promoted  by  a  line  which  may  be  so  variously  disposed. 

We  are  testing  the  ordinance  by  its  extreme  possibilities  to  show 
how  in  its  tendency  and  instances  it  enables  the  convenience  or 
purpose  of  one  set  of  property  owners  to  control  the  property  right 
of  others,  and  property  determined,  as  the  case  may  be,  for  busi- 
ness or  residence  —  even,  it  may  be,  the  kind  of  business  or  char- 
acter of  residence.  One  person  having  a  two-thirds  ownership  of  a 
block  may  have  that  power  against  a  number  having  a  less  collec- 
tive ownership.  If  it  be  said  that  in  the  instant  case  there  is  no 
such  condition  presented,  we  answer  that  there  is  control  of  the 
property  of  plaintiff  in  error  by  other  owners  of  property  exercised 
under  the  ordinance.  This,  as  we  have  said,  is  the  vice  of  the  ordi- 
nance, and  makes  it,  we  think,  an  unreasonable  exercise  of  the  po- 
lice power. 

The  case  requires  no  further  comment.  We  need  not  consider 
the  power  of  a  city  to  establish  a  building  line  or  regulate  the  struc- 
ture or  height  of  buildings.  The  cases  which  are  cited  are  not 
apposite  to  the  present  case.  The  ordinances  or  statutes  which 
were  passed  on  had  more  general  foundation  and  a  more  general 
purpose,  whether  exercises  of  the  police  power  or  that  of  eminent 
domain.      Nor  need  we  consider  the  cases  which  distinguish  be- 
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tween  the  esthetic  and  the  material  effect  of  regulations  the  con- 
sideration of  which  occupies  some  space  in  the  argument  and  in  the 
reasoning  of  the  cases. 

Judgment  reversed  and  case  remanded  fur  further  proceedings  not 
inconsistent  with  this  opinion. 


CENTRAL  LUMBER   CO.   v.   SOUTH   DAKOTA 

Supreme  Court  of  the  United  States.     1912. 

[226  United  States,  157.] " 

Error  to  the  Supreme  Court  of  South  Dakota. 

F.  E.  Wood  and  another,  for  plaintiff  in  error;  and  N.  B.  Field, 
contra. 

Holmes,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  found  guilty  of  unfair  discrimination 
under  Session  Laws  of  South  Dakota  for  1907,  c.  131,  and  was 
sentenced  to  a  fine  of  two  hundred  dollars  and  costs.  It  objected 
in  due  form  that  the  statute  was  contrary  to  the  Fourteenth 
Amendment,  but  on  appeal  the  judgment  of  the  trial  court  was 
sustained.  24  So.  Dak.  136.  By  the  statute  any  one  "  Engaged 
in  the  production,  manufacture  or  distribution  of  any  commodity 
in  general  use,  that  intentionally,  for  the  purpose  of  destroying  the 
competition  of  any  regular,  established  dealer  in  such  commodity, 
or  to  prevent  the  competition  of  any  person  who  in  good  faith 
intends  and  attempts  to  become  such  dealer,  shall  discriminate 
between  different  sections,  communities,  or  cities  of  this  state,  by 
selling  such  commodity  at  a  lower  rate  in  one  section  .  .  .  than 
such  person  .  .  .  charges  for  such  commodity  in  another  section, 
.  .  .  after  equalizing  the  distance  from  the  point  of  production," 
&c,  shall  be  guilt}'  of  the  crime  and  liable  to  the  fine. 

The  subject-matter,  like  the  rest  of  the  criminal  law,  is  under  the 
control  of  the  legislature  of  South  Dakota,  by  virtue  of  its  general 
powers,  unless  the  statute  conflicts  as  alleged  with  the  Constitu- 
tion of  the  United  States.  The  grounds  on  which  it  is  said  to  do  so 
are  that  it  denies  the  equal  protection  of  the  laws,  because  it  affects 
the  conduct  of  only  a  particular  class  —  those  selling  goods  in  two 

1  The  reporter's  short  statement  has  been  omitted.  —  Ed. 
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places  in  the  State  —  and  is  intended  for  the  protection  of  only  a 
particular  class  —  regular  established  dealers;  and  also  because  it 
unreasonably  limits  the  liberty  of  people  to  make  such  bargains  as 
they  like. 

On  the  first  of  these  points  it  is  said  that  an  indefensible  classifi- 
cation may  be  disguised  in  the  form  of  a  description  of  the  acts 
constituting  the  offense,  and  it  is  urged  that  to  punish  selling  goods 
in  one  place  lower  than  at  another  in  effect  is  to  select  the  class  of 
dealers  that  have  two  places  of  business  for  a  special  liability,  and 
in  real  fact  is  a  blow  aimed  at  those  who  have  several  lumber  yards 
along  a  line  of  railroad,  in  the  interest  of  independent  dealers.  All 
competition,  it  is  added,  imports  an  attempt  to  destroy  or  prevent 
the  competition  of  rivals,  and  there  is  no  difference  in  principle 
between  the  prohibited  act  and  the  ordinary  efforts  of  traders  at  a 
single  place.  The  premises  may  be  conceded  without  accepting 
the  conclusion  that  this  is  an  unconstitutional  discrimination.  If 
the  legislature  shares  the  now  prevailing  belief  as  to  what  is  public 
policy  and  finds  that  a  particular  instrument  of  trade  war  is  being 
used  against  that  policy  in  certain  cases,  it  may  direct  its  law 
against  what  it  deems  the  evil  as  it  actually  exists  without  covering 
the  whole  field  of  possible  abuses,  and  it  may  do  so  none  the  less 
that  the  forbidden  act  does  not  differ  in  kind  from  those  that  are 
allowed.  Lindsley  v.  Natural  Carbonic  Gas  Co.,  220  U.  S.  61,  81. 
Missouri  Pacific  Ry.  Co.  v.  Mackey,  127  U.  S.  205. 

That  is  not  the  arbitrary  selection  that  is  condemned  in  such 
cases  as  Southern  Ry.  Co.  v.  Greene,  216  U.  S.  400.  The  Four- 
teenth Amendment  does  not  prohibit  legislation  special  in  charac- 
ter. Magoun  v.  Illinois  Trust  &  Savings  Bank,  170  U.  S.  283,  294. 
It  does  not  prohibit  a  State  from  carrying  out  a  policy  that  cannot 
be  pronounced  purely  arbitrary,  by  taxation  or  penal  laws.  Orient 
Insurance  Co.  v.  Daggs,  172  U.  S.  557,  562.  Quong  Wing  v.  Kir- 
kendall,  223  U.  S.  59,  62.  If  a  class  is  deemed  to  present  a  con- 
spicuous example  of  what  the  legislature  seeks  to  prevent,  the 
Fourteenth  Amendment  allows  it  to  be  dealt  with  although  other- 
wise and  merely  logically  not  distinguishable  from  others  not 
embraced  in  the  law.  Carroll  v.  Greenwich  Ins.  Co.,  199  U.  S.  401, 
411.  We  must  assume  that  the  legislature  of  South  Dakota  con- 
sidered that  people  selling  in  two  places  made  the  prohibited  use  of 
their  opportunities  and  that  such  use  was  harmful,  although  the 
usual  efforts  of  competitors  were  desired.  It  might  have  been 
argued  to  the  legislature  with  more  force  than  it  can  be  to  us  that 
recoupment  in  one  place  of  losses  in  another  is  merely  an  instance 
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of  financial  ability  to  compete.  If  the  legislature  thought  that  that 
particular  manifestation  of  ability  usually  came  from  great  cor- 
porations whose  power  it  deemed  excessive  and  for  that  reason  did 
more  harm  than  good  in  their  State,  and  that  there  W8&  DO  other 
case  of  frequent  occurrence  where  the  same  could  be  said,  we 
cannot  review  their  economics  or  their  facts.  That  the  law  em- 
bodies a  widespread  conviction  appears  from  the  decisions  in  other 
States.  State  v.  Drayton,  82  Nebraska,  254.  State  v.  Standard 
Oil  Co.,  Ill  Minnesota,  85;  126  N.  W.  Rep.  527.  State  v.  Fair- 
mont Creamery,  153  Iowa,  702;  133  N.  W.  Rep.  895.  State  v. 
Bridgeman  &  Russell  Co.,  117  Minnesota,  186;  134  N.  W.  Rep. 
496. 

What  we  have  said  makes  it  unnecessary  to  add  much  on  the 
second  point,  if  open,  that  the  law  is  made  in  favor  of  regular 
established  dealers  —  but  the  short  answer  is  simply  to  read  the 
law.  It  extends  on  its  face  also  to  those  who  intend  to  become 
such  dealers.  If  it  saw  fit  not  to  grant  the  same  degree  of  protec- 
tion to  parties  making  a  transitory  incursion  into  the  business,  we 
see  no  objection.  But  the  Supreme  Court  says  that  the  statute  is 
aimed  at  preventing  the  creation  of  a  monopoly  by  means  likely  to 
be  employed,  and  certainly  we  should  read  the  law  as  having  in 
view  ultimately  the  benefit  of  buyers  of  the  goods. 

Finally,  as  to  the  statute's  depriving  the  plaintiff  in  error  of  its 
liberty  because  it  forbids  a  certain  class  of  dealings,  we  think  it 
enough  to  say  that  as  the  law  does  not  otherwise  encounter  the 
Fourteenth  Amendment,  it  is  not  to  be  disturbed  on  this  ground. 
The  matter  has  been  discussed  so  often  in  this  court  that  we  simply 
refer  to  Chicago,  Burlington  &  Quincy  R.  R.  Co.  v.  McGuire,  219 
U.  S.  549,  567,  568,  and  the  cases  there  cited  to  illustrate  how  much 
power  is  left  in  the  States.  See  also  Grenada  Lumber  Co.  v. 
Mississippi,  217  U.  S.  433,  442.  Lemieux  v.  Young,  211  U.  S.  489, 
496.     Otis  v.  Parker,  187  U.  S.  606,  609. 

Judgment  affirmed. 
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INTERNATIONAL  HARVESTER  CO.   OF  AMERICA 
v.   MISSOURI. 

Supreme  Court  of  the  United  States.     1914. 

[234  United  States,  199.] » 

In  the  Supreme  Court  of  Missouri  an  information  in  the  nature 
of  quo  warranto  was  brought  to  exclude  the  International  Harvester 
Company,  a  Wisconsin  corporation,  from  the  corporate  rights  and 
privileges  exercised  in  Missouri.  The  company  was  licensed  in 
1892  to  engage  in  the  manufacture  and  sale  of  agricultural  imple- 
ments in  Missouri.  In  1902  the  International  Harvester  Company 
of  New  Jersey  was  organized  with  a  capital  stock  of  $120,000,000 
for  the  purpose  of  effecting  a  combination  with  the  plaintiff  in  error 
and  other  formerly  competing  companies  to  restrain  competition 
in  the  manufacture  and  sale  of  such  implements  in  Missouri;  and 
the  New  Jersey  company  maintained  the  Wisconsin  company  as  its 
sole  selling  agent  in  Missouri.  These  facts  were  found  by  a  special 
commissioner  to  whom  the  case  was  referred  for  the  taking  of 
evidence,  and  the  court  adjudged  (237  Mo.  369)  that  the  license  be 
forfeited  and  the  company  be  fined  $50,000,  in  accordance  with  the 
Missouri  anti-trust  statutes  of  1899  and  1909,  which  provided  that 
"  all  arrangements  .  .  .  between  any  two  or  more  persons,  de- 
signed ...  to  lessen,  or  which  tend  to  lessen,  lawful  trade,  or  full 
competition  in  the  importation,  transportation,  manufacture  or 
sale  "  in  the  State  "  of  any  product,  commodity  or  article,  or  thing 
bought  or  sold,"  and  all  arrangements  "  which  are  designed  .  .  . 
to  increase,  or  which  tend  to  increase  the  market  price  of  any  prod- 
uct, commodity  or  article  or  thing,  of  any  class  or  kind  whatso- 
ever bought  and  sold  "  are  void,  and  that  those  offending  "  shall 
be  deemed  and  adjudged  guilty  of  a  conspiracy  in  restraint  of 
trade,  and  that  offending  domestic  corporations  shall  forfeit  their 
charters,  etc.,  and  that  offending  foreign  corporations  shall  forfeit 
their  right  to  do  business  in  the  State,  etc.  Thereupon  this  writ  of 
error  was  taken. 

E.  A.  Bancroft  and  others,  for  plaintiff  in  error;  and  J.  T. 
Barker,  Attorney  General  of  Missouri,  and  others,  contra. 

McKenna,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

In  State  v.  Standard  Oil  Co.,  218  Missouri,  1,  370,  372,  the 
Supreme  Court  held  that  the  anti-trust  statutes  of  the  State  "  are 

1  A  statement  has  been  framed  upon  the  opinion.  —  Ed. 
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limited  in  their  scope  and  operations  to  persons  and  corporations 
dealing  in  commodities,  and  do  not  include  combinations  of  per- 
sons engaged  in  labor  pursuits.'"  And,  justifying  the  statutes 
against  a  charge  of  illegal  discrimination,  the  court  further  said 
that  "  it  must  be  borne  in  mind  that  the  differentiation  between 
labor  and  property  is  so  great  that  they  do  not  belong  to  the  same 
general  classification  of  rights,  or  things,  and  have  never  been  so 
recognized  by  the  common  law,  or  by  legislative  enactment-."' 

Accepting  the  construction  put  upon  the  statute,  but  contesting 
its  legality  as  thus  construed,  plaintiff  in  error  makes  three  conten- 
tions, (1)  The  statutes  as  so  construed  unreasonably  and  arbi- 
trarily limit  the  right  of  contract;  (2)  discriminate  between  the 
vendors  of  commodities  and  the  vendors  of  labor  and  services,  and 
(3)  between  vendors  and  purchasers  of  commodities. 

(1)  The  specification  under  this  head  is  that  the  Supreme  Court 
found,  it  is  contended,  benefit  —  not  injury  —  to  the  public  had 
resulted  from  the  alleged  combination.  Granting  that  this  is  not 
an  overstatement  of  the  opinion  the  answer  is  immediate.  It  is 
too  late  in  the  day  to  assert  against  statutes  which  forbid  combina- 
tions of  competing  companies  that  a  particular  combination  was 
induced  by  good  intentions  and  has  had  some  good  effect.  Ar- 
mour Packing  Co.  v.  United  States,  209  U.  S.  56,  62;  Standard 
Sanitary  Mfg.  Co.  v.  United  States,  226  U.  S.  20,  49.  The  purpose 
of  such  statutes  is  to  secure  competition  and  preclude  combinations 
which  tend  to  defeat  it.  And  such  is  explicitly  the  purpose  and 
policy  of  the  Missouri  statutes;  and  they  have  been  sustained  by 
the  Supreme  Court.  There  is  nothing  in  the  Constitution  of  the 
United  States  which  precludes  a  State  from  adopting  and  enforcing 
such  policy.  To  so  decide  would  be  stepping  backwards.  Carroll 
v.  Greenwich  Ins.  Co.,  199  U.  S.  401;  Central  Lumber  Co.  v. 
South  Dakota,  226  U.  S.  157.  . 

(2)  and  (3)  These  contentions  may  be  considered  together, 
both  involving  a  charge  of  discrimination  —  the  one  because  the 
law  does  not  embrace  vendors  of  labor,  the  other  because  it  does  not 
cover  purchasers  of  commodities  as  well  as  vendors  of  them.  Both, 
therefore,  invoke  a  consideration  of  the  power  of  classification 
which  may  be  exerted  in  the  legislation  of  the  State.  ...  It  may 
be  there  is  restraint  of  competition  in  a  combination  of  laborers  and 
in  a  combination  of  purchasers,  but  that  does  not  demonstrate  that 
legislation  which  does  not  include  either  combination  is  illegal. 
Whether  it  would  have  been  better  policy  to  have  made  such  com- 
prehensive classification  it  is  not  our  province  to  decide.     In  other 


726         THE    FOURTEENTH    AMENDMENT   AND    POLICE    POWER. 

words,  whether  a  combination  of  wage  earners  or  purchasers  of 
commodities  called  for  repression  by  law  under  the  conditions  in  the 
State  was  for  the  legislature  of  the  State  to  determine.  .  .  . 

We  are  helped  little  in  determining  the  legality  of  a  legislative 
classification  by  making  broad  generalizations,  and  it  is  for  a 
broad  generalization  that  plaintiff  in  error  contends  —  indeed,  a 
generalization  which  includes  all  the  activities  and  occupations  of 
life,  and  there  is  an  enumeration  of  wage  earners  in  emphasis  of  the 
discrimination  in  which  manufacturers  and  sellers  are  singled  out 
from  all  others.  The  contention  is  deceptive,  and  yet  it  is  earnestly 
urged  in  various  ways  which  it  would  extend  this  opinion  too 
much  to  detail.  "  In  dealing  with  restraints  of  trade,"  it  is  said, 
"  the  proper  basis  of  classification  is  obviously  neither  in  com- 
modities nor  services,  nor  in  persons,  but  in  restraints."  A  law,  to 
be  valid,  therefore,  is  the  inflexible  deduction,  cannot  distinguish 
between  "  restraints,"  but  must  apply  to  all  restraints,  whatever 
their  degree  or  effect  or  purpose,  and  that  because  the  Missouri 
statute  has  not  this  universal  operation  it  offends  against  the 
equality  required  by  the  Fourteenth  Amendment.  This  court  has 
decided  many  times  that  a  legislative  classification  does  not  have 
to  possess  such  comprehensive  extent.  Classification  must  be 
accommodated  to  the  problems  of  legislation,  and  we  decided  in 
Ozan  Lumber  Co.  v.  Union  County  Bank,  207  U.  S.  251,  that  it 
may  depend  upon  degrees  of  evil  without  being  arbitrary  or  un- 
reasonable. We  repeated  the  ruling  in  Heath  &  Milligan  Mfg.  Co. 
v.  Worst,  207  U.  S.  338,  in  Engel  v.  O'Malley,  219  U.  S.  128,  in 
Mutual  Loan  Co.  v.  Martell,  222  U.  S.  225,  and  again  in  German 
Alliance  Insurance  Company  v.  Kansas,  233  U.  S.  389,  418.  In  the 
latter  case  a  distinction  was  sustained  against  a  charge  of  dis- 
crimination between  stock  fire  insurance  companies  and  farmers' 
mutual  insurance  companies  insuring  farm  property.  If  this  power 
of  classification  did  not  exist,  to  what  straits  legislation  would  be 
brought.  We  may  illustrate  by  the  examples  furnished  by  plain- 
tiff in  error.  In  the  enumeration  of  those  who,  it  is  contended,  by 
combination  are  able  to  restrain  trade  are  included,  among  others, 
"  persons  engaged  in  domestic  service  "  and  "  nurses,"  and  because 
these  are  not  embraced  in  the  law,  plaintiff  in  error,  it  is  contended, 
although  a  combination  of  companies  uniting  the  power  of  $120,- 
000,000  and  able  thereby  to  engross  85  %  or  90  %  of  the  trade  in 
agricultural  implements,  is  nevertheless  beyond  the  competency  of 
the  legislature  to  prohibit.  As  great  as  the  contrast  is,  a  greater 
one  may  be  made.     Under  the  principle  applied  a  combination  of 
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all  the  great  industrial  enterprises  (and  why  not  railroads  as  well  ?) 
could  not  be  condemned  unless  the  law  applied  as  well  to  a  com- 
bination of  maidservants  or  to  infants'  nurses,   whose  humble 

functions  preclude  effective  combination.  Such  contrasts  ami  the 
considerations  they  suggest  must  be  pushed  aside  by  government, 
and  a  rigid  and  universal  classification  applied,  is  the  contention  of 

plaintiff  in  error;  and  to  this  the  contention  must  come.  Admit 
exceptions,  and  you  admit  the  power  of  the  legislature  to  select 
them.  But  it  may  be  said  the  comparison  of  extremes  is  forensic, 
and,  it  may  be,  falacious;  that  there  may  be  powerful  labor  com- 
binations as  well  as  powerful  industrial  combinations,  and  weak 
ones  of  both,  and  that  the  law  to  be  valid  cannot  distinguish 
between  strong  and  weak  offenders.  This  may  be  granted 
(Engel  v.  O'Malley,  supra),  but  the  comparisons  are  not  without 
value  in  estimating  the  contentions  of  plaintiff  in  error.  The 
foundation  of  our  decision  is,  of  course,  the  power  of  classi- 
fication which  a  legislature  may  exercise,  and  the  cases  we  have 
cited,  as  well  as  others  which  may  be  cited,  demonstrate  that  some 
latitude  must  be  allowed  to  the  legislative  judgment  in  selecting  the 
"  basis  of  community."  We  have  said  that  it  must  be  palpably 
arbitrary  to  authorize  a  judicial  review  of  it,  and  that  it  cannot  be 
disturbed  by  the  courts  "  unless  they  can  see  clearly  that  there  is  no 
fair  reason  for  the  law  that  would  not  require  with  equal  force  its 
extension  to  others  whom  it  leaves  untouched."  M<>..  Kan.  &  Tex. 
Ry.  Co.  v.  May,  194  U.  S.  267,  269;  Williams  v.  Arkansas,  217  V .  S. 
79,  90;  Watson  v.  Maryland,  218  U.  S.  173,  179.  .  .  . 

Judgment  affirmed.1 


INTERNATIONAL   HARVESTER   CO.   OF  AMERICA 
v.   KENTUCKY. 

Supreme  Court  of  the  United  States.     1914. 

[234  United  Slates,  216.] 2 

Error  to  the  Court  of  Appeals  of  Kentucky. 
A.  P.  Humphrey  and  others,  for  plaintiff  in  error;    and  James 
Garnett,  Attorney  General  of  Kentucky,  and  others,  contra. 

1  See  Rosenthal  v.  New  York,  226  U.  S.  260  (1912);  Chicago  Dock  and 
Canal  Co.  v.  Fraley,  22S  U.  S.  680  (1913);  and  Keokee  Consolidated  Coke 
Co.  v.  Taylor,  234  U.  S.  224  (1914).  —  Eo. 

2  The  reporter's  short  statement  has  been  omitted.  —  Ed. 
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Holmes,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  prosecuted,  convicted  and  fined  in  three 
different  counties  for  having  entered  into  an  agreement  with  other 
named  companies  for  the  purpose  of  controlling  the  price  of  har- 
vesters, &c.  manufactured  by  them  and  of  enhancing  it  above  their 
real  value;  and  for  having  so  fixed  and  enhanced  the  price,  and  for 
having  sold  their  harvesters,  &c.  at  a  price  in  excess  of  their  real 
value,  in  pursuance  of  the  agreement  alleged.  The  judgments 
were  affirmed  by  the  Court  of  Appeals.  147  Kentucky,  564.  Id. 
795.  148  Kentucky,  572.  The  plaintiff  in  error  saved  its  rights 
under  the  Fourteenth  Amendment  and  brought  the  cases  here. 

The  law  of  Kentucky  in  its  present  form  is  the  result  of  the  con- 
struction of  several  statutes  somewhat  far  apart  in  time  and  of 
seemingly  contradictory  import.  .  .  . 

When  the  Court  of  Appeals  came  to  deal  with  the  act  of  1890,  the 
constitution  of  1891,  and  the  act  of  1906,  it  reached  the  conclusion, 
which  now  may  be  regarded  as  the  established  construction  of  the 
three  taken  together,  that  by  interaction  and  to  avoid  questions  of 
constitutionality,  they  were  to  be  taken  to  make  any  combination 
for  the  purpose  of  controlling  prices  lawful  unless  for  the  purpose 
or  with  the  effect  of  fixing  a  price  that  was  greater  or  less  than  the 
real  value  of  the  article.  Owen  County  Burley  Tobacco  Society  v. 
Brumback,  128  Kentucky,  137,  151.  Commonwealth  v.  Inter- 
national Harvester  Co.  of  America,  131  Kentucky,  551,  568,  571- 
573.  International  Harvester  Co.  of  America  v.  Commonwealth, 
137  Kentucky,  668.  .  .  . 

The  plaintiff  in  error  contends  that  the  law  as  construed  offers  no 
standard  of  conduct  that  it  is  possible  to  know.  To  meet  this,  in 
the  present  and  earlier  cases  the  real  value  is  declared  to  be  "  its 
market  value  under  fair  competition,  and  under  normal  market 
conditions."  147  Kentucky,  566.  Commonwealth  v.  International 
Harvester  Co.  of  America,  131  Kentucky,  551,  576.  Interna- 
tional Harvester  Co.  of  America  v.  Commonwealth,  137  Kentucky, 
668,  677,  678.  We  have  to  consider  whether  in  application 
this  is  more  than  an  illusory  form  of  words,  when  nine  years  after  it 
was  incorporated,  a  combination  invited  by  the  law  is  required  to 
guess  at  its  peril  what  its  product  would  have  sold  for  if  the  com- 
bination had  not  existed  and  nothing  else  violently  affecting  values 
had  occurred.  It  seems  that  since  1902  the  price  of  the  machinery 
sold  by  the  plaintiff  in  error  has  risen  from  ten  to  fifteen  per  cent. 
The  testimony  on  its  behalf  showed  that  meantime  the  cost  of 
materials  used  had  increased  from  20  to  25  per  cent  and  labor  27? 
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per  cent.  Whatever  doubt  there  may  be  about  the  exact  figures 
we  hardly  suppose  the  fact  of  a  rise  to  be  denied.  But  in  order  to 
reach  what  is  called  the  real  value,  a  price  from  which  all  effects  of 
the  combination  are  to  be  eliminated,  the  plaintiff  in  error  is  told 
that  it  caimot  avail  itself  of  the  rise  in  materials  because  il  was  able 
to  get  them  cheaper  through  one  of  the  subsidiary  companies  of  the 
combination,  and  that  the  saving  through  the  combination  more 
than  offset  all  the  rise  in  cost. 

This  perhaps  more  plainly  concerns  the  justice  of  the  law  in  its 
bearing  upon  the  plaintiff  in  error,  when  compared  with  its  opera- 
tion upon  tobacco  raisers  who  are  said  to  have  doubled  or  trebled 
their  prices,  than  on  the  constitutional  question  proposed.  But  it 
also  concerns  that,  for  it  shows  how  impossible  it  is  to  think  away 
the  principal  facts  of  the  case  as  it  exists  and  say  what  would  have 
been  the  price  in  an  imaginary  world.  Value  is  the  effect  in  ex- 
change of  the  relative  social  desire  for  compared  objects  expressed 
in  terms  of  a  common  denominator.  It  is  a  fact  and  generally  is 
more  or  less  easy  to  ascertain.  But  what  it  would  be  with  such 
increase  of  a  never  extinguished  competition  as  it  might  be  guessed 
would  have  existed  had  the  combination  not  been  made,  with 
exclusion  of  the  actual  effect  of  other  abnormal  influences,  and,  it 
would  seem  with  exclusion  also  of  any  increased  efficiency  in  the 
machines  but  with  inclusion  of  the  effect  of  the  combination  so  far 
as  it  was  economically  beneficial  to  itself  and  the  community,  is  a 
problem  that  no  human  ingenuity  could  solve.  The  reason  is  not 
the  general  uncertainties  of  a  jury  trial  but  that  the  elements  neces- 
sary to  determine  the  imaginary  ideal  are  uncertain  both  in  nature 
and  degree  of  effect  to  the  acutest  commercial  mind.  The  very 
community,  the  intensity  of  whose  wish  relatively  to  its  other  com- 
peting desires  determines  the  price  that  it  would  give,  has  to  be 
supposed  differently  organized  and  subject  to  other  influences 
than  those  under  which  it  acts.  It  is  easy  to  put  simple  cases;  but 
the  one  before  us  is  at  least  as  complex  as  we  have  supposed,  and 
the  law  must  be  judged  by  it.     In  our  opinion  it  cannot  stand. 
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We  regard  this  decision  as  consistent  with  Nash  v.  United  States, 
229  U.  S.  373,  377,  in  which  it  was  held  that  a  criminal  law  is  not 
unconstitutional  merely  because  it  throws  upon  men  the  risk  of 
rightly  estimating  a  matter  of  degree  —  what  is  an  undue  restraint 
of  trade.  That  deals  with  the  actual,  not  with  an  imaginary  con- 
dition other  than  the  facts.  It  goes  no  further  than  to  recognize 
that,  as  with  negligence,  between  the  two  extremes  of  the  obviously 
illegal  and  the  plainly  lawful  there  is  a  gradual  approach  and  that 
the  complexity  of  life  makes  it  impossible  to  draw  a  line  in  advance 
without  an  artificial  simplification  that  would  be  unjust.  The 
conditions  are  as  permanent  as  anything  human,  and  a  great  body 
of  precedents  on  the  civil  side  coupled  with  familiar  practice  make 
it  comparatively  easy  for  common  sense  to  keep  to  what  is  safe. 
But  if  business  is  to  go  on,  men  must  unite  to  do  it  and  must  sell 
their  wares.  To  compel  them  to  guess  on  peril  of  indictment  what 
the  community  would  have  given  for  them  if  the  continually 
changing  conditions  were  other  than  they  are,  to  an  uncertain 
extent;  to  divine  prophetically  what  the  reaction  of  only  partially 
determinate  facts  would  be  upon  the  imaginations  and  desires  of 
purchasers,  is  to  exact  gifts  that  mankind  does  not  possess. 

Judgments  reversed. 
McKenna  and  Pitney,  JJ.,  dissent. 


THE  JEFFREY  MANUFACTURING   CO.   v.   BLAGG. 

Supreme  Court  of  Ohio.     1915. 
[235  United  States,  571.]  * 

Error  to  the  Supreme  Court  of  Ohio. 

In  the  Common  Pleas  Court  of  Franklin  County  action  was 
brought,  under  the  Workmen's  Compensation  Act  of  Ohio,  to 
recover  for  injuries  received  by  Blagg  while  in  the  service  of  The 
Jeffrey  Manufacturing  Co.  A  recovery  was  had,  and  the  judg- 
ment was  affirmed  in  the  Court  of  Appeals  and  in  the  Supreme 
Court  of  Ohio. 

Arnold  and  another,  for  plaintiff  in  error;  and  Rector  and  others, 
contra. 

1  A  statement  has  been  framed  upon  the  opinion.  —  Ed. 
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Day,  J.,  delivered  the  opinion  of  the  court.   .   .  . 

The  constitutionality  of  the  ac1  was  sustained  against  many 
objections  after  full  consideration  by  the  Supreme  Court  of  Ohio 
in  State,  ex  rel.  Yaple,  v.  Creamer,  85  O.  S.  349.  The  validity  of  the 
act  in  a  single  feature  is  here  broughl  in  question.  To  decide  it  ren- 
ders some  examination  of  its  provisions,  as  outlined  in  Sections 
1405,  et  seq.,  of  Vol.  1,  Page  &  Adams'  annotated  General  <  ode  of 
Ohio.  The  act  is  intended  to  create  a  state  insurance  fund  for  the 
benefit  of  injured,  and  the  dependents  of  killed,  employes.  Tin- 
general  scheme  of  the  law  is  to  provide  compensation  by  mean-  of 
procedure  before  a  board,  for  injuries  not  wilfully  self-inflicted,  re- 
ceived by  employes  in  the  course  of  their  employment.  The  em- 
ployer who  complies  with  the  law  is  relieved  from  liability  for 
injury  or  death  of  an  employe  who  has  complied  with  the  terms  of 
the  act,  except  the  injury  arise  from  the  wilful  act  of  the  employer, 
his  officer  or  agent,  or  from  failure  to  comply  with  laws  enacted  for 
protection  of  the  employe,  in  which  event  the  injured  may  sue  for 
damages  or  recover  under  the  act.  It  is  one  of  the  laws  which  have 
become  more  or  less  common  in  the  States,  and  aims  to  substitute 
a  method  of  compensation  by  means  of  investigation  and  hearing 
before  a  board,  for  what  was  regarded  as  an  unfair  and  inadequate 
system,  based  upon  statutes  or  the  common  law.  The  purpose  of 
the  act,  as  appears  from  its  title,  is  to  provide  a  fund  out  of  which 
reparation  in  such  cases  shall  be  made.  For  that  purpose  the 
employments  are  classified  by  the  State  Liability  Board  of  Awards, 
with  reference  to  their  degree  of  hazard  and  risk,  and  rates  of 
premiums  fixed,  based  upon  the  total  payroll  and  number  of 
employes  in  each  of  the  classes  of  employments,  the  purpose  being 
to  establish  a  fund  adequate  to  provide  for  the  compensation 
required  in  the  act,  and  to  create  a  surplus  sufficiently  large  to 
guarantee  a  state  insurance  fund  from  year  to  year.  (Section 
1465-53,  General  Code.)  Every  employer  who  employs  five 
workmen  or  more  regularly  in  the  same  business  or  in  the  same 
establishment,  who  pays  into  the  fund  in  accordance  with  the 
requirements  of  the  act,  is  not  liable  to  respond  in  damages  at  com- 
mon law  or  by  statute,  save  as  in  the  act  provided,  for  injuries  or 
deaths  of  any  such  employes,  provided  the  employes  remain  in  the 
service  with  notice  that  the  employer  has  paid  into  the  state  insur- 
ance fund  the  premiums  required  by  the  act.  (Section  L465  57, 
General.  Code.)  Section  1405-60  provides  that  "all  employers 
who  employ  five  or  more  workmen  or  operatives  regular ly  in  the 
same  business,  or  in  or  about  the  same  establishment  who  shall  not 
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pay  into  the  state  insurance  fund  the  premiums  provided  by  this 
act,  shall  be  liable  to  their  employes  for  damages  suffered  by  reason 
of  personal  injuries  sustained  in  the  course  of  employment  caused 
by  the  wrongful  act,  neglect  or  default  of  the  employer,  or  any  of 
the  employer's  officers,  agents  or  employes,  and  also  to  the  personal 
representatives  of  such  employes  where  death  results  from  such 
injuries  and  in  such  action  the  defendant  shall  not  avail  himself  or 
itself  of  the  following  common  law  defenses:  The  defense  of  the 
fellow-servant  rule,  the  defense  of  the  assumption  of  risk,  or  the 
defense  of  contributory  negligence.".  .  . 

The  validity  of  the  act  in  a  single  feature  is  here  brought  in 
question.  .  .  . 

"  The  sole  question  presented,"  says  the  counsel  for  the  plaintiff 
in  error,  "  is  whether  the  Ohio  Workmen's  Compensation  Act  con- 
travenes the  provisions  of  Section  1  of  the  Fourteenth  Amendment 
...  in  that  the  classification  of  employers  and  employes  created 
by  the  act  is  arbitrary  and  unreasonable."  .  .  . 

The  fact  that  the  negligence  of  a  fellow  servant  is  more  likely  to 
be  a  cause  of  injury  in  the  large  establishments,  employing  many 
in  their  service,  and  that  assumed  risk  may  be  different  in  such  es- 
tablishments than  in  smaller  ones,  is  conceded  in  argument,  and 
is,  we  think,  so  obvious,  that  the  state  legislature  cannot  be  deemed 
guilty  of  arbitrary  classification  in  making  one  rule  for  large  and 
another  for  small  establishments  as  to  these  defenses. 

The  stress  of  the  present  argument,  in  the  brief  and  at  the  bar, 
is  upon  the  feature  of  the  law  which  takes  away  the  defense  of 
contributory  negligence  from  establishments  employing  five  or 
more  and  still  permits  it  to  those  concerns  which  employ  less  than 
five.  Much  of  the  argument  is  based  upon  the  supposed  wrongs  to 
the  employe,  and  the  alleged  injustice  and  arbitrary  character  of 
the  legislation  here  involved  as  it  concerns  him  alone,  contrasting 
an  employe  in  a  shop  with  five  employes  with  those  having  less. 
No  employe  is  complaining  of  this  act  in  this  case.  The  argument 
based  upon  such  discrimination,  so  far  as  it  affects  employes  by 
themselves  considered,  cannot  be  decisive;  for  it  is  the  well-settled 
rule  of  this  court  that  it  only  hears  objections  to  the  constitution- 
ality of  laws  from  those  who  are  themselves  affected  by  its  alleged 
unconstitutionality  in  the  feature  complained  of.  Southern  Rail- 
way v.  King,  217  U.  S.  524,  534;  Engel  v.  O'Malley,  219  U.  S. 
128,  135;  Standard  Stock  Food  Co.  v.  Wright,  225  U.  S.  540,  550; 
Yazoo  &  Mississippi  Valley  R.  R.  v.  Jackson  Vinegar  Co.,  226  U.  S. 
217,  219;  Rosenthal  v.  New  York,  226  U.  S.  260,  271;   Darnell  v. 
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Indiana,  226  U.  S.  390,  398;  Plymouth  Coal  Co.  v.  Pennsylvania. 
232  U.  S.  531,  544;  Missouri,  Kansas  &  Texas  Ry.  Co.  v.  Cade,  233 
U.  S.  642,  648. 

The  question  now  is:  Arc  employers  who  fail  to  come  into  the 
plan  of  the  statute  by  complying  with  its  requirements,  who  em- 
ploy five  men  or  more,  arbitrarily  discriminated  against,  because 
of  the  provisions  of  the  act  which  deprive  them  of  the  benefit  of  the 
defense  of  contributory  negligence  of  the  employe,  while  the  smaller 
employers,  employing  four  or  less,  may  still  find  such  defense 
available  ? 

This  court  has  many  times  affirmed  the  general  proposition  that 
it  is  not  the  purpose  of  the  Fourteenth  Amendment  in  the  equal 
protection  clause  to  take  from  the  States  the  right  and  power  to 
classify  the  subject  of  legislation.  It  is  only  when  such  attempted 
classification  is  arbitrary  and  unreasonable  that  the  court  can 
declare  it  beyond  the  legislative  authority.  Lindsley  v.  Natural 
Carbonic  Gas  Co.,  220  U.  S.  61,  78,  and  previous  cases  in  this  court 
cited  on  page  79.  That  a  law  may  work  hardship  and  inequality 
is  not  enough.  Many  valid  laws  from  the  generality  of  their  appli- 
cation necessarily  do  that,  and  the  legislature  must  be  allowed  a 
wide  field  of  choice  in  determining  the  subject  matter  of  its  laws, 
what  shall  come  within  them,  and  what  shall  be  excluded.  Classi- 
fications of  industries  with  reference  to  police  regulations,  based 
upon  the  number  of  employes,  have  been  sustained  in  this  court. 
St.  Louis  Consolidated  Coal  Co.  v.  Illinois,  185  U.  S.  203.  In  that 
case,  an  inspection  law  of  the  State  was  sustained,  which  was 
applicable  only  to  mines  employing  five  men  or  more  at  any  one 
time.  This  case  was  cited  with  approval,  and  its  doctrine  applied, 
in  McLean  v.  Arkansas,  211  U.  S.  539,  where  a  law  regulating  the 
payment  of  wages  in  coal  mines  in  Arkansas  was  sustained  though 
made  applicable  only  where  not  less  than  ten  miners  were  em- 
ployed. 

Certainly  in  the  present  case  there  has  been  no  attempt  at  unjust 
and  discriminatory  regulations.  The  legislature  was  formulating 
a  plan  which  should  provide  more  adequate  compensation  to  the 
beneficiaries  of  those  killed  and  to  the  injured  in  such  establish- 
ments, by  regulating  concerns  having  five  or  more  employes.  It 
included,  as  we  have  said,  all  of  that  class  of  institutions  in  the 
State. 

No  employer  is  obliged  to  go  into  this  plan.  He  may  stay  out  of 
it  altogether  if  he  will.  Not  opening  the  door  of  the  statute  to 
those  employing  less  than  five,  still  leaving  them  to  the  obligations 
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and  rules  of  the  common  and  existing  statute  law,  the  legislature 
may  have  believed  that,  having  regard  to  local  conditions,  of  which 
they  must  be  presumed  to  have  better  knowledge  than  we  can  have, 
such  regulation  covered  practically  the  whole  field  which  needed  it 
and  embraced  all  the  establishments  of  the  State  of  any  size,  and 
that  those  so  small  as  to  employ  only  four  or  less  might  be  regarded 
as  a  negligible  quantity  and  need  not  be  assessed  to  make  up  the 
guaranty  fund  or  covered  by  the  methods  of  compensation  which 
are  provided  by  this  legislation.  This  is  not  a  statute  which 
simply  declares  that  the  defense  of  contributory  negligence  shall  be 
available  to  employers  having  less  than  five  workmen,  and  un- 
available to  employers  with  five  and  more  in  their  service.  This 
provision  is  part  of  a  general  plan  to  raise  funds  to  pay  death  and 
injury  losses  by  assessing  those  establishments  which  employ  five 
and  more  persons  and  which  voluntarily  take  advantage  of  the 
law.  Those  remaining  out  and  who  might  come  in  because  of  the 
number  employed  are  deprived  of  certain  defenses  which  the  law 
might  abolish  as  to  all  if  it  was  seen  fit  to  do  so.  If  a  line  is  to  be 
drawn  in  making  such  laws  by  the  number  employed,  it  may  be 
that  those  very  near  the  dividing  line  will  be  acting  under  practi- 
cally the  same  conditions  as  those  on  the  other  side  of  it,  but  if  the 
State  has  the  right  to  pass  police  regulations  based  upon  such  dif- 
ferences, —  and  this  court  has  held  that  it  has,  —  we  must  look  to 
general  results  and  practical  divisions  between  those  so  large  as  to 
need  regulation  and  those  so  small  as  not  to  require  it  in  the  legis- 
lative judgment.  It  is  that  judgment  which,  fairly  and  reason- 
ably exercised,  makes  the  law;  not  ours. 

We  are  not  prepared  to  say  that  this  act  of  the  legislature,  in 
bringing  within  its  terms  all  establishments  having  five  or  more 
employes,  including  the  deprivation  of  the  defense  of  contributory 
negligence  where  such  establishments  neglect  to  take  the  benefit 
of  the  law,  and  leaving  the  employers  of  less  than  five  out  of  the 
act,  was  classification  of  that  arbitrary  and  unreasonable  nature 
which  justifies  a  court  in  declaring  this  legislation  unconstitutional. 

It  follows  that  the  judgment  of  the  Supreme  Court  of  the  State 
of  Ohio  is 

Affirmed. 
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COPPAGE  v.    KANSAS. 
Supreme  Court  of  the  United  States.     1915. 

[230  United  Stales,  l.]» 

Error  to  the  Supreme  Court  of  Kans 

By  a  Kansas  statute  (Session  Laws,  1903,  c.  222,  and  Gen.  Stat. 
1909,  sees.  4674-4675),  entitled  "  An  Act  to  provide  a  penalty  for 
coercing  or  influencing  or  making  demands  upon  or  requirements 
of  employes,  servants,  laborers,  and  persons  seeking  employment," 
it  was  enacted  that  "  it  shall  be  unlawful  for  any  individual  or 
member  of  any  firm,  or  any  agent,  officer  or  employe  of  any 
company  or  corporation,  to  coerce,  require,  demand  or  influence 
any  person  ...  to  enter  into  any  agreement  .  .  .  not  to  join  or 
become  or  remain  a  member  of  any  labor  organization  ...  as  a 
condition  of  .  .  .  securing  employment,  or  continuing  in  the 
employment  of  such  individual,  firm,  or  corporation,"  and  that 
violating  the  act  should  be  deemed  a  misdemeanor  punishable  by 
fine  of  not  less  than  $50  or  by  imprisonment  in  the  county  jail  for 
not  less  than  thirty  days.  In  a  local  court  Coppage,  superintend- 
ent of  the  St.  Louis  &  San  Francisco  Railway,  was  found  guilty, 
and  adjudged  to  pay  a  fine,  with  imprisonment  as  the  alternative, 
under  an  information  charging  violation  of  the  statute.  Coppage 
had  requested  a  switchman  to  sign  an  agreement  to  withdraw 
from  a  labor  organization  and  at  the  same  time  had  informed  him 
that  if  he  did  not  sign  he  could  not  remain  in  the  employ  of  the  com- 
pany; and  upon  the  switchman's  refusal  Coppage  had  discharged 
him.  The  entire  evidence  was  included  in  a  bill  of  exceptions. 
It  included  nothing  indicating  that  the  contract  of  employment 
was  other  than  a  hiring  terminable  at  the  will  of  either  party; 
but  it  showed  that  it  would  have  been  to  the  advantage  of  the 
switchman  from  a  pecuniary  point  of  view  and  otherwise  to  retain 
his  membership  and  at  the  same  time  to  remain  in  the  employ. 
The  judgment  was  affirmed  by  the  Supreme  Court  of  Kansas  (87 
Kan.  752),  and  the  case  was  brought  to  the  Supreme  Court  of  the 
United  States  upon  the  ground  that  the  statute,  as  construed  and 
applied  in  this  case,  conflicts  with  the  Fourteenth  Amendment. 

R.  R.  Vermilion  and  another,  for  plaintiff  in  error;  and  J.  S. 
Dawson,  Attorney  General  of  Kansas,  and  another,  contra. 

1  A  statement  has  been  framed  upon  the  opinion  of  the  court.  —  Ed. 
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Pitney,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

We  have  to  deal,  therefore,  with  a  statute  that,  as  construed  and 
applied,  makes  it  a  criminal  offense  punishable  with  fine  or  im- 
prisonment for  an  employer  or  his  agent  to  merely  prescribe,  as  a 
condition  upon  which  one  may  secure  certain  employment  or  re- 
main in  such  employment  (the  employment  being  terminable  at 
will),  that  the  employe  shall  enter  into  an  agreement  not  to  become 
or  remain  a  member  of  any  labor  organization  while  so  employed; 
the  employe  being  subject  to  no  incapacity  or  disability,  but  on 
the  contrary  free  to  exercise  a  voluntary  choice. 

In  Adair  v.  United  States,  208  U.  S.  161,  this  court  had  to  deal 
with  a  question  not  distinguishable  in  principle  from  the  one  now 
presented.  Congress,  in  section  10  of  an  act  of  June  1,  1898,  en- 
titled "An  Act  concerning  carriers  engaged  in  interstate  com- 
merce and  their  employes "  (c.  370,  30  Stat  424,  428),  had 
enacted  "  That  any  employer  subject  to  the  provisions  of  this  Act 
and  any  officer,  agent,  or  receiver  of  such  employer,  who  shall  re- 
quire any  employe,  or  any  person  seeking  employment,  as  a  con- 
dition of  such  employment,  to  enter  into  an  agreement,  either 
written  or  verbal,  not  to  become  or  remain  a  member  of  any  labor 
corporation,  association,  or  organization;  or  shall  threaten  any 
employe  with  loss  of  employment,  or  shall  unjustly  discriminate 
against  any  employe  because  of  his  membership  in  such  a  labor 
corporation,  association,  or  organization  ...  is  hereby  declared 
to  be  guilty  of  a  misdemeanor.  .  .  ."  Adair  was  convicted  upon 
an  indictment  charging  that  he  .  .  .  discriminated  against  a 
certain  employe  by  discharging  him  from  the  employ  of  the  carrier 
because  of  his  membership  in  a  labor  organization.  The  court 
held  that  portion  of  the  Act  upon  which  the  conviction  rested  to 
be  an  invasion  of  the  personal  liberty  as  well  as  of  the  right  of 
property  guaranteed  by  the  Fifth  Amendment,  which  declares 
that  no  person  shall  be  deprived  of  liberty  or  property  without 
due  process  of  law.  .  .  . 

If  Congress  is  prevented  from  arbitrary  interference  with  the 
liberty  of  contract  because  of  the  "  due  process  "  provision  of  the 
Fifth  Amendment,  it  is  too  clear  for  argument  that  the  States  are 
prevented  from  the  like  interference  by  virtue  of  the  corresponding 
clause  of  the  Fourteenth  Amendment;  and  hence  if  it  be  uncon- 
stitutional for  Congress  to  deprive  an  employer  of  liberty  or  prop- 
erty for  threatening  an  employe  with  loss  of  employment  or 
discriminating  against  him  because  of  his  membership  in  a  labor 
organization,  it  is  unconstitutional  for  a  State  to  similarly  punish 
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an  employer  for  requiring  his  employe,  as  a  condition  of  securing 
or  retaining  employment,  to  agree  not  to  become  or  remain  a 
member  of  such  an  organization  while  so  employed. 

It  is  true  that,  while  the  statute  that  was  dealt  with  in  the  Adair 
case  contained  a  clause  substantially  identical  with  the  Kansas  art 
now  under  consideration, —  a  clause  making  it  a  misdemeanor  for 
an  employer  to  require  an  employe  or  applicant  for  employment 
as  a  condition  of  such  employment,  to  agree  not  to  become  or 
remain  a  member  of  a  labor  organization, — the  conviction  was 
based  upon  another  clause,  which  related  to  discharging  an  em- 
ployee because  of  his  membership  in  such  an  organization;  and  the 
decision,  naturally,  was  confined  to  the  case  actually  presented  for 
decision.  .  .  . 

Is  there  any  real  distinction  ?  The  constitutional  right  of  the 
employer  to  discharge  an  employe  because  of  his  membership  in  a 
labor  union  being  granted,  can  the  employer  be  compelled  to  resort 
to  this  extreme  measure  ?  May  he  not  offer  to  the  employe  an 
option,  such  as  was  offered  in  the  instant  case,  to  remain  in  the 
employment  if  he  will  retire  from  the  union;  to  sever  the  former 
relationship  only  if  he  prefers  the  latter  ?  .  .  .  Can  the  right  of 
making  contracts  be  enjoyed  at  all,  except  by  parties  coming 
together  in  an  agreement  that  requires  each  party  to  forego,  during 
the  time  and  for  the  purpose  covered  by  the  agreement,  any  incon- 
sistent exercise  of  his  constitutional  rights  ? 

These  queries  answer  themselves.  The  answers,  as  we  think, 
lead  to  a  single  conclusion:  Under  constitutional  freedom  of  con- 
tract, whatever  either  party  has  the  right  to  treat  as  sufficient 
ground  for  terminating  the  employment,  where  there  is  no  stipula- 
tion on  the  subject,  he  has  the  right  to  provide  against  by  insisting 
that  a  stipulation  respecting  it  shall  be  a  sine  qua  non  of  the  incep- 
tion of  the  employment,  or  of  its  continuance  if  it  be  terminable  at 
will.  It  follows  that  this  case  cannot  be  distinguished  from  Adair 
v.  United  States.  .  .  . 

The  principle  is  fundamental  and  vital.  Included  in  the  right  of 
personal  liberty  and  the  right  of  private  property  —  partaking  of 
the  nature  of  each  —  is  the  right  to  make  contracts  for  the  acquisi- 
tion of  property.  Chief  among  such  contracts  is  that  of  personal 
employment,  by  which  labor  and  other  services  are  exchanged  for 
money  or  other  forms  of  property.  If  this  right  be  struck  down  or 
arbitrarily  interfered  with,  there  is  a  substantial  impairment  of 
liberty  in  the  long-established  constitutional  sense.  The  right  is 
as  essential  to  the  laborer  as  to  the  capitalist,  to  the  poor  as  to  the 
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rich;  for  the  vast  majority  of  persons  have  no  other  honest  way  to 
begin  to  acquire  property,  save  by  working  for  money. 

An  interference  with  this  liberty  so  serious  as  that  now  under 
consideration,  and  so  disturbing  of  equality  of  right,  must  be 
deemed  to  be  arbitrary,  unless  it  be  supportable  as  a  reasonable 
exercise  of  the  police  power  of  the  State.  But,  notwithstanding  the 
strong  general  presumption  in  favor  of  the  validity  of  state  laws,  we 
do  not  think  the  statute  in  question,  as  construed  and  applied  in 
this  case,  can  be  sustained  as  a  legitimate  exercise  of  that  power. 
To  avoid  possible  misunderstanding,  we  should  here  emphasize  .  .  . 
that  so  far  as  its  title  or  enacting  clause  expresses  a  purpose  to  deal 
with  coercion,  compulsion,  duress,  or  other  undue  influence,  we 
have  no  present  concern  with  it,  because  nothing  of  that  sort  is 
involved  in  this  case.  .  .  .  But,  in  this  case,  the  Kansas  court  of 
last  resort  has  held  that  Coppage,  the  plaintiff  in  error,  is  a  criminal 
punishable  with  fine  or  imprisonment  under  this  statute  simply 
and  merely  because,  while  acting  as  the  representative  of  the  Rail- 
road Company  and  dealing  with  Hedges,  an  employe  at  will  and  a 
man  of  full  age  and  understanding,  subject  to  no  restraint  or  dis- 
ability, Coppage  insisted  that  Hedges  should  freely  choose  whether 
he  would  leave  the  employ  of  the  Company  or  would  agree  to 
refrain  from  association  with  the  union  while  so  employed.  This 
construction  is,  for  all  purposes  of  our  jurisdiction,  conclusive  evi- 
dence that  the  State  of  Kansas  intends  by  this  legislation  to  punish 
conduct  such  as  that  of  Coppage,  although  entirely  devoid  of  any 
element  of  coercion,  compulsion,  duress,  or  undue  influence,  just 
as  certainly  as  it  intends  to  punish  coercion  and  the  like.  ...  To 
punish  an  employer  or  his  agent  for  simply  proposing  certain  terms 
of  employment,  under  circumstances  devoid  of  coercion,  duress,  or 
undue  influence,  has  no  reasonable  relation  to  a  declared  purpose  of 
repressing  coercion,  duress,  and  undue  influence.  Nor  can  a  State, 
by  designating  as  "  coercion  "  conduct  which  is  not  such  in  truth, 
render  criminal  any  normal  and  essentially  innocent  exercise  of 
personal  liberty  or  of  property  rights;  for  to  permit  this  would 
deprive  the  Fourteenth  Amendment  of  its  effective  force  in  this 
regard.  .  .  . 

Laying  aside,  therefore,  as  immaterial  for  present  purposes,  so 
much  of  the  statute  as  indicates  a  purpose  to  repress  coercive  prac- 
tices, what  possible  relation  has  the  residue  of  the  Act  to  the  public 
health,  safety,  morals  or  general  welfare  ?  None  is  suggested,  and 
we  are  unable  to  conceive  of  any.  The  Act,  as  the  construction 
given  to  it  by  the  state  court  shows,  is  intended  to  deprive  em- 
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ployers  of  a  part  of  their  liberty  of  contract,  to  the  corresponding 
advantage  of  the  employed  and  the  upbuilding  of  the  labor  organ- 
izations. But  no  attempt  is  made,  or  could  reasonably  be  made,  to 
sustain  the  purpose  to  strengthen  these  voluntary  organizations, 
any  more  than  other  voluntary  associations  of  persons,  as  a  legiti- 
mate object  for  the  exercise  of  the  police  power.  They  are  not 
public  institutions,  charged  by  law  with  public  or  governmental 
duties,  such  as  would  render  the  maintenance  of  their  membership 
a  matter  of  direct  concern  to  the  general  welfare.  If  they  were,  a 
different  question  would  be  presented. 

As  to  the  interest  of  the  employed,  it  is  said  by  the  Kansas 
Supreme  Court  (87  Kansas,  p.  759)  to  be  a  matter  of  common 
knowledge  that  "  employes,  as  a  rule,  are  not  financially  able  to  be 
as  independent  in  making  contracts  for  the  sale  of  their  labor  as  are 
employers  in  making  contracts  of  purchase  thereof."  No  doubt, 
wherever  the  right  of  private  property  exists,  there  must  and  will  be 
inequalities  of  fortune;  and  thus  it  naturally  happens  that  parties 
negotiating  about  a  contract  are  not  equally  unhampered  by  cir- 
cumstances. This  applies  to  all  contracts,  and  not  merely  to  that 
between  employer  and  employe.  Indeed  a  little  reflection  will 
show  that  wherever  the  right  of  private  property  and  the  right  of 
free  contract  co-exist,  each  party  when  contracting  is  inevitably 
more  or  less  influenced  by  the  question  whether  he  has  much  prop- 
erty, or  little,  or  none;  for  the  contract  is  made  to  the  very  end 
that  each  may  gain  something  that  he  needs  or  desires  more 
urgently  than  that  which  he  proposes  to  give  in  exchange.  And, 
since  it  is  self-evident  that,  unless  all  things  are  held  in  common, 
some  persons  must  have  more  property  than  others,  it  is  from  the 
nature  of  things  impossible  to  uphold  freedom  of  contract  and  the 
right  of  private  property  without  at  the  same  time  recognizing  as 
legitimate  those  inequalities  of  fortune  that  are  the  necessary  result 
of  the  exercise  of  those  rights.  But  the  Fourteenth  Amendment ,  in 
declaring  that  a  State  shall  not  "  deprive  any  person  of  life,  liberty 
or  property  without  due  process  of  law,"  gives  to  each  of  these  an 
equal  sanction;  it  recognizes  "  liberty  "  and  "  property  "  as  co- 
existent human  rights,  and  debars  the  States  from  any  unwar- 
ranted interference  with  either. 

And  since  a  State  may  not  strike  them  down  directly  it  is  clear 
that  it  may  not  do  so  indirectly,  as  by  declaring  in  effect  that  the 
public  good  requires  the  removal  of  those  inequalities  that  are 
but  the  normal  and  inevitable  result  of  their  exercise,  and  then 
invoking  the  police  power  in  order  to  remove  the  inequalities, 
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without  other  object  in  view.  The  police  power  is  broad,  and 
not  easily  denned,  but  it  cannot  be  given  the  wide  scope  that  is 
here  asserted  for  it,  without  in  effect  nullifying  the  constitutional 
guaranty. 

We  need  not  refer  to  the  numerous  and  familiar  cases  in  which 
this  court  has  held  that  the  power  may  properly  be  exercised  for 
preserving  the  public  health,  safety,  morals,  or  general  welfare, 
and  that  such  police  regulations  may  reasonably  limit  the  enjoy- 
ment of  personal  liberty,  including  trie  right  of  making  contracts. 
They  are  reviewed  in  Holden  v.  Hardy,  169  U.  S.  366,  391 ;  Chicago, 
B.  &.  Quincy  R.  R.  v.  McGuire,  219  U.  S.  549,  566;  Erie  R.  R. 
v.  Williams,  233  U.  S.  685;  and  other  recent  decisions.  An  evi- 
dent and  controlling  distinction  is  this :  that  in  those  cases  it  has 
been  held  permissible  for  the  States  to  adopt  regulations  fairly 
deemed  necessary  to  secure  some  object  directly  affecting  the  public 
welfare,  even  though  the  enjoyment  of  private  rights  of  liberty  and 
property  be  thereby  incidentally  hampered;  while  in  that  portion 
of  the  Kansas  statute  which  is  now  under  consideration  —  that  is  to 
say,  aside  from  coercion,  etc.  —  there  is  no  object  or  purpose, 
expressed  or  implied,  that  is  claimed  to  have  reference  to  health, 
safety,  morals,  or  public  welfare,  beyond  the  supposed  desirability 
of  leveling  inequalities  of  fortune  by  depriving  one  who  has  prop- 
erty of  some  part  of  what  is  characterized  as  his  "  financial  inde- 
pendence." .  .  . 

Of  course  we  do  not  intend  to  say,  nor  to  intimate,  anything 
inconsistent  with  the  right  of  individuals  to  join  labor  unions,  nor 
do  we  question  the  legitimacy  of  such  organizations  so  long  as  they 
conform  to  the  laws  of  the  land  as  others  are  required  to  do.  Con- 
ceding the  full  right  of  the  individual  to  join  the  union,  he  has  no 
inherent  right  to  do  this  and  still  remain  in  the  employ  of  one  who 
is  unwilling  to  employ  a  union  man,  any  more  than  the  same 
individual  has  a  right  to  join  the  union  without  the  consent  of  that 
organization.  Can  it  be  doubted  that  a  labor  organization  —  a 
voluntary  association  of  working  men  —  has  the  inherent  and  con- 
stitutional right  to  deny  membership  to  any  man  who  will  not 
agree  that  during  such  membership  he  will  not  accept  or  retain 
employment  in  company  with  non-union  men  ?  Or  that  a  union 
man  has  the  constitutional  right  to  decline  proffered  employment 
unless  the  employer  will  agree  not  to  employ  any  non-union 
man  ?  .  .  . 

When  a  man  is  called  upon  to  agree  not  to  become  or  remain  a 
member  of  the  union  while  working  for  a  particular  employer,  he 
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is  in  effect  only  asked  to  deal  openly  and  frankly  with  his  em- 
ployer, so  as  not  to  retain  the  employment  upon  terms  to  which  the 
latter  is  not  willing  to  agree.  And  the  liberty  of  making  contracts 
does  not  include  a  liberty  to  procure  employment  from  an  unwilling 

employer,  or  without  a  fair  understanding.  Nor  may  the  employer 
be  foreclosed  by  legislation  from  exercising  the  same  freedom  of 
choice  that  is  the  right  of  the  employe. 

To  ask  a  man  to  agree,  in  advance,  to  refrain  from  affiliation 
with  the  union  while  retaining  a  certain  position  of  employment, 
is  not  to  ask  him  to  give  up  any  part  of  his  constitutional  freedom. 
He  is  free  to  decline  the  employment  on  those  terms,  just  as  the 
employer  may  decline  to  offer  employment  on  any  other;  for  "  It 
takes  two  to  make  a  bargain."  Having  accepted  employment  on 
those  terms,  the  man  is  still  free  to  join  the  union  when  the  period 
of  employment  expires;  or,  if  employed  at  will,  then  at  any  time 
upon  simply  quitting  the  employment.  And,  if  bound  by  his  own 
agreement  to  refrain  from  joining  during  a  stated  period  of  em- 
ployment, he  is  in  no  different  situation  from  that  which  is  neces- 
sarily incident  to  term  contracts  in  general.  For  constitutional 
freedom  of  contract  does  not  mean  that  a  party  is  to  be  as  free 
after  making  a  contract  as  before;  he  is  not  free  to  break  it  without 
accountability.  Freedom  of  contract,  from  the  very  nature  of  the 
thing,  can  be  enjoyed  only  by  being  exercised;  and  each  particular 
exercise  of  it  involves  making  an  engagement  which,  if  fulfilled, 
prevents  for  the  time  any  inconsistent  course  of  conduct.  .  .  . 

Judgment  reversed,  and  the  cause  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 

Holmes,  J.,  dissenting.  .  .  . 

Day,  J.,  with  whom  concurs  Mr.  Justice  Hughes,  dissenting.  .  .  . 
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Section  V. 
The  Fourteenth  Amendment  and  Public  Callings. 

MUNN  v.   ILLINOIS. 
Supreme  Court  of  the  United  States.     1877. 
[94  United  States,  113.] l 

Error  to  the  Supreme  Court  of  Illinois. 

In  1872  an  information  was  filed  in  the  Criminal  Court  of  Cook 
County,  alleging  that  Munn  &  Scott  were  managers  and  lessees  of 
a  public  warehouse  in  Chicago,  known  as  the  Northwestern 
Elevator,  in  which  they  stored  grain  in  bulk  and  mixed  the  grain 
of  different  owners,  and  that  they  unlawfully  transacted  this  busi- 
ness of  public  warehousemen  without  procuring  a  license.  The 
plea  was  not  guilty.  The  Illinois  constitution  of  1870,  art.  13, 
provided  that  "  all  elevators  or  storehouses  where  grain  or  other 
property  is  stored  for  a  compensation,  whether  the  property 
stored  be  kept  separate  or  not,  are  declared  to  be  public  ware- 
houses," that  "  the  owner,  lessee,  or  manager  of  each  .  .  .  public 
warehouse  ...  in  any  .  .  .  city  of  not  less  than  100,000  inhabi- 
tants shall  make  weekly  statements,"  and  that  "  the  general 
assembly  shall  pass  laws  for  the  inspection  of  grain,  for  the  pro- 
tection of  producers,  shippers,  and  receivers  of  grain  and  produce  "  ; 
and  the  Illinois  statute  of  April  25,  1871,  enacted  that  (sec.  1) 
"  public  warehouses  as  defined  in  art.  13  of  the  Constitution  .  .  . 
shall  be  divided  into  three  classes,"  that  (sec.  2)  "  public  ware- 
houses of  class  A  shall  embrace  all  warehouses,  elevators,  or 
granaries  in  which  grain  is  stored  in  bulk,  and  in  which  the  grain  of 
different  owners  is  mixed  together,  ...  in  cities  having  not  less 
than  100,000  inhabitants,"  that  (sec.  3)  "  the  proprietor,  lessee,  or 
manager  of  any  public  warehouse  of  class  A  shall  .  .  .  procure 
...  a  license  "  that,  (sec.  4)  he  "  shall  file  ...  a  bond  ...  in 
the  penal  sum  of  $10,000,  conditions  for  the  faithful  performance 
of  his  duty  as  a  public  warehouseman,"  that  (sec.  5)  "  any  person 
who  shall  transact  the  business  .  .  .  without  ...  a  license  .  .  . 
shall  ...  be  fined  .  .  .  not  less  than  $100  for  .  .  .  every  day," 
and  that  (sec.  15)  "  every  warehouseman  .  .  .  of  class  A  shall  .  .  . 
publish  .  .  .  rates  for  the  storage  of  grain;  .  .  .  and  such  .  .  . 
rates  .  .  .  shall  apply  to  all  grain  .  .  .  from  any  person  or  source; 
and   no    discrimination    shall    be   made "    and    "  the   maximum 

1  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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charge  of  storage  and  handling  of  grain  .  .  .  shall  be  for  the  firsl 
thirty  days  or  part  thereof  two  cents  per  bushel,"  etc.  In  an 
agreed  statement  of  facts  it  appeared  that  ( ihicago  was  a  city  of 
more  than  100,000  inhabitants,  and  thai   Munn  A:  Scott  Leased 

ground  in  1862,  erected  the  elevator  in  that  year,  ever  since  carried 
on  there  the  business  of  storing  and  handling  grain,  charged  rates 
higher  than  those  fixed  by  the  statute,  and  did  not  take  out  tin- 
statutory  license  or  file  the  statutory  bond.  The  defendants  were 
found  guilty  and  were  fined  $100.  The  judgment  was  affirmed  by 
the  Supreme  Court  of  Illinois  (two  of  the  five  judges  dissenting), 
whereupon  this  writ  of  error  was  sued  out,  on  the  ground  that 
sections  3,  4,  5,  and  15  of  the  statute  were  repugnant  to  the  Con- 
stitution of  the  United  States,  art.  1,  sec.  8,  clause  3,  and  art.  1, 
sec.  9,  clause  6,  and  Amendments  V  and  XIV. 

W.  C.  Goudy  and  another,  for  plaintiffs  in  error;  and  ./.  K. 
Edsall,  Attorney  General  of  Illinois,  contra. 

Waite,  C.  J.,  delivered  the  opinion  of  the  court. 

The  question  to  be  determined  in  this  case  is  whether  the  general 
assembly  of  Illinois  can,  under  the  limitations  upon  the  legislative 
power  of  the  States  imposed  by  the  Constitution  of  the  United 
States,  fix  by  law  the  maximum  of  charges  for  the  storage  of  grain 
in  warehouses  at  Chicago  and  other  places  in  the  State  having  not 
less  than  one  hundred  thousand  inhabitants.  .  .  . 

Every  statute  is  presumed  to  be  constitutional.  The  courts 
ought  not  to  declare  one  to  be  unconstitutional,  unless  it  is  clearly 
so.  If  there  is  doubt,  the  expressed  will  of  the  legislature  should  be 
sustained. 

The  Constitution  contains  no  definition  of  the  word  "  deprive," 
as  used  in  the  Fourteenth  Amendment.  To  determine  its  signifi- 
cation, therefore,  it  is  necessary  to  ascertain  the  effect  which  usage 
has  given  it,  when  employed  in  the  same  or  a  like  connection. 

While  this  provision  of  the  amendment  is  new  in  the  Constitu- 
tion of  the  United  States,  as  a  limitation  upon  the  powers  of  the 
States,  it  is  old  as  a  principle  of  civilized  government.  It  is  found 
in  Magna  Charta,  and,  in  substance  if  not  in  form,  in  nearly  or 
quite  all  the  constitutions  that  have  been  from  time  to  time  adopted 
by  the  several  States  of  the  Union.  By  the  Fifth  Amendment,  it 
was  introduced  into  the  Constitution  of  the  United  States  as  a 
limitation  upon  the  powers  of  the  national  government,  and  by  the 
Fourteenth,  as  a  guaranty  against  any  encroachment  upon  an 
acknowledged  right  of  citizenship  by  the  legislatures  of  the 
States.  .  . 
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When  one  becomes  a  member  of  society,  he  necessarily  parts 
with  some  rights  or  privileges  which,  as  an  individual  not  affected 
by  his  relations  to  others,  he  might  retain.  "  A  body  politic,"  as 
aptly  defined  in  the  preamble  of  the  constitution  of  Massachusetts, 
"  is  a  social  compact  by  which  the  whole  people  covenants  with 
each  citizen,  and  each  citizen  with  the  whole  people,  that  all  shall  be 
governed  by  certain  laws  for  the  common  good."  This  does  not 
confer  power  upon  the  whole  people  to  control  rights  which  are 
purely  and  exclusively  private,  Thorpe  v.  R.  &  B.  Railroad  Co.,  27 
Vt.  143;  but  it  does  authorize  the  establishment  of  laws  requiring 
each  citizen  to  so  conduct  himself,  and  so  use  his  own  property,  as 
not  unnecessarily  to  injure  another.  This  is  the  very  essence  of 
government,  and  has  found  expression  in  the  maxim  sic  utere  tuo  ut 
alienum  non  Icedas.  From  this  source  come  the  police  powers, 
which,  as  was  said  by  Mr.  Chief  Justice  Taney  in  the  License  Cases, 
5  How.  583,  "  are  nothing  more  nor  less  than  the  powers  of  govern- 
ment inherent  in  every  sovereignty,  .  .  .  that  is  to  say,  .  .  .  the 
power  to  govern  men  and  things. ' '  Under  these  powers  the  govern- 
ment regulates  the  conduct  of  its  citizens  one  towards  another,  and 
the  manner  in  which  each  shall  use  his  own  property,  when  such 
regulation  becomes  necessary  for  the  public  good.  In  their  exer- 
cise it  has  been  customary  in  England  from  time  immemorial,  and 
in  this  country  from  its  first  colonization,  to  regulate  ferries,  com- 
mon carriers,  hackmen,  bakers,  millers,  wharfingers,  imikeepers, 
&c,  and  in  so  doing  to  fix  a  maximum  of  charge  to  be  made  for 
services  rendered,  accommodations  furnished,  and  articles  sold. 
To  this  day,  statutes  are  to  be  found  in  many  of  the  States  upon 
some  or  all  these  subjects;  and  we  think  it  has  never  yet  been 
successfully  contended  that  such  legislation  came  within  any  of  the 
constitutional  prohibitions  against  interference  with  private  prop- 
erty. With  the  Fifth  Amendment  in  force,  Congress,  in  1820, 
conferred  power  upon  the  city  of  Washington  "  to  regulate  .  .  . 
the  rates  of  wharfage  at  private  wharves,  .  .  .  the  sweeping  of 
chimneys,  and  to  fix  the  rates  of  fees  therefor,  .  .  .  and  the  weight 
and  quality  of  bread,"  3  Stat.  587,  sect.  7;  and,  in  1848,  "  to  make 
all  necessary  regulations  respecting  hackney  carriages  and  the 
rates  of  fare  of  the  same,  and  the  rates  of  hauling  by  cartmen, 
wagoners,  carmen,  and  draymen,  and  the  rates  of  commission  of 
auctioneers,"  9  id.  224,  sect.  2. 

From  this  it  is  apparent  that,  down  to  the  time  of  the  adoption  of 
the  Fourteenth  Amendment,  it  was  not  supposed  that  statutes 
regulating  the  use,  or  even  the  price  of  the  use,  of  private  property 
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necessarily  deprived  an  owner  of  his  property  without  due  process 
of  law.  Under  some  circumstances  they  may,  but  not  under  all. 
The  amendment  does  not  change  the  law  in  this  particular:  it 
simply  prevents  the  States  from  doing  that  which  will  operate  as 
such  a  deprivation. 

This  brings  us  to  inquire  as  to  the  principles  upon  which  this 
power  of  regulation  rests,  in  order  that  we  may  determine  what  is 
within  and  what  without  its  operative  effect.  Looking,  then,  to 
the  common  law,  from  whence  came  the  right  which  the  Constitu- 
tion protects,  we  find  that  when  private  property  is  "  affected  with 
a  public  interest,  it  ceases  to  be  juris  privati  only."  This  was  said 
by  Lord  Chief  Justice  Hale  more  than  two  hundred  years  ago,  in 
his  treatise  De  Portibus  Maris,  1  Harg.  Law  Tracts,  78,  and  has 
been  accepted  without  objection  as  an  essential  element  in  the  law 
of  property  ever  since.  Property  does  become  clothed  with  a 
public  interest  when  used  in  a  manner  to  make  it  of  public  conse- 
quence, and  affect  the  community  at  large.  When,  therefore,  one 
devotes  his  property  to  a  use  in  which  the  public  has  an  interest,  he, 
in  effect,  grants  to  the  public  an  interest  in  that  use,  and  must 
submit  to  be  controlled  by  the  public  for  the  common  good,  to  the 
extent  of  the  interest  he  has  thus  created.  He  may  withdraw  his 
grant  by  discontinuing  the  use;  but,  so  long  as  he  maintains  the 
use,  he  must  submit  to  the  control.  .  .  . 

From  the  same  source  comes  the  power  to  regulate  the  charges  of 
common  carriers,  which  was  done  in  England  as  long  ago  as  the 
third  year  of  the  reign  of  William  and  Mary,  and  continued  until 
within  a  comparatively  recent  period.  And  in  the  first  statute  we 
find  the  following  suggestive  preamble,  to  wit:  — 

"And  whereas  divers  wagoners  and  other  carriers,  by  combination 
amongst  themselves,  have  raised  the  prices  of  carriage  of  goods  in  many 
places  to  excessive  rates,  to  the  great  injury  of  the  trade  :  Be  it,  there- 
fore, enacted,"  &c.  3  W.  &  M.  c.  12,  §  24;  3  Stat,  at  Large  (Great 
Britain),  4S1. 

Common  carriers  exercise  a  sort  of  public  office,  and  have  duties 
to  perform  in  which  the  public  is  interested.  New  Jersey  Nav.  Co. 
v.  Merchants'  Bank,  6  How.  382.  Their  business  is,  therefore, 
"  affected  with  a  public  interest,"  within  the  meaning  of  the  doc- 
trine which  Lord  Hale  has  so  forcibly  stated. 

But  we  need  not  go  further.  Enough  has  already  been  said  to 
show  that,  when  private  property  is  devoted  to  a  public  use,  it  is 
subject  to  public  regulation.     It  remains  only  to  ascertain  whether 
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the  warehouses  of  these  plaintiffs  in  error,  and  the  business  which  is 
carried  on  there,  come  within  the  operation  of  this  principle. 

For  this  purpose  we  accept  as  true  the  statements  of  fact  con- 
tained in  the  elaborate  brief  of  one  of  the  counsel  of  the  plaintiffs 
in  error.  From  these  it  appears  that  "  the  great  producing  region 
of  the  West  and  North-west  sends  its  grain  by  water  and  rail  to 
Chicago,  where  the  greater  part  of  it  is  shipped  by  vessel  for 
transportation  to  the  seaboard  by  the  Great  Lakes,  and  some  of  it 
is  forwarded  by  railway  to  the  Eastern  ports.  .  .  .  Vessels,  to 
some  extent,  are  loaded  in  the  Chicago  harbor,  and  sailed  through 
the  St.  Lawrence  directly  to  Europe.  .  .  .  The  quantity  [of 
grain]  received  in  Chicago  has  made  it  the  greatest  grain  market 
in  the  world.  This  business  has  created  a  demand  for  means  by 
which  the  immense  quantity  of  grain  can  be  handled  or  stored,  and 
these  have  been  found  in  grain  warehouses,  which  are  commonly 
called  elevators,  because  the  grain  is  elevated  from  the  boat  or 
car,  by  machinery  operated  by  steam,  into  the  bins  prepared  for  its 
reception,  and  elevated  from  the  bins,  by  a  like  process,  into  the 
vessel  or  car  which  is  to  carry  it  on.  .  .  .  In  this  way  the  largest 
traffic  between  the  citizens  of  the  country  north  and  west  of 
Chicago  and  the  citizens  of  the  country  lying  on  the  Atlantic  coast 
north  of  Washington  is  in  grain  which  passes  through  the  elevators 
of  Chicago.  In  this  way  the  trade  in  grain  is  carried  on  by  the 
inhabitants  of  seven  or  eight  of  the  great  States  of  the  West  with 
four  or  five  of  the  States  lying  on  the  sea-shore,  and  forms  the  larg- 
est part  of  inter-state  commerce  in  these  States.  The  grain  ware- 
houses or  elevators  in  Chicago  are  immense  structures,  holding 
from  300,000  to  1,000,000  bushels  at  one  time,  according  to  size. 
They  are  divided  into  bins  of  large  capacity  and  great  strength. 
.  .  .  They  are  located  with  the  river  harbor  on  one  side  and  the 
railway  tracks  on  the  other;  and  the  grain  is  run  through  them  from 
car  to  vessel,  or  boat  to  car,  as  may  be  demanded  in  the  course  of 
business.  It  has  been  found  impossible  to  preserve  each  owner's 
grain  separate,  and  this  has  given  rise  to  a  system  of  inspection  and 
grading,  by  which  the  grain  of  different  owners  is  mixed,  and  re- 
ceipts issued  for  the  number  of  bushels  which  are  negotiable,  and 
redeemable  in  like  kind,  upon  demand.  This  mode  of  conducting 
the  business  was  inaugurated  more  than  twenty  years  ago,  and  has 
grown  to  immense  proportions.  The  railways  have  found  it  im- 
practicable to  own  such  elevators,  and  public  policy  forbids  the 
transaction  of  such  business  by  the  carrier;  the  ownership  has, 
therefore,  been  by  private  individuals,  who  have  embarked  their 
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capital  and  devoted  their  industry  to  such  business  as  a  private 
pursuit." 

In  this  connection  it  must  also  be  borne  in  mind  that,  although 
in  1874  there  were  in  Chicago  fourteen  warehouses  adapted  to  this 
particular   business,   and  owned   by   about   thirty   persons,    nine 

business  firms  controlled  them,  anil  that  the  prices  charged  and 
received  for  storage  were  such  "  as  have  been  from  year  to  year 
agreed  upon  and  established  by  the  different  elevators  or  ware- 
houses in  the  city  of  Chicago,  and  which  rates  have  been  annually 
published  in  one  or  more  newspapers  printed  in  said  city,  in  the 
month  of  January  in  each  year,  as  the  established  rates  for  the  year 
then  next  ensuing  such  publication."  Thus  it  is  apparent  that  all 
the  elevating  facilities  through  which  these  vast  productions  "  of 
seven  or  eight  great  States  of  the  West  "  must  pass  on  the  way  "  to 
four  or  five  of  the  States  on  the  sea-shore  "  may  be  a  "  virtual  " 
monopoly. 

Under  such  circumstances  it  is  difficult  to  see  why,  if  the  com- 
mon carrier,  or  the  miller,  or  the  ferryman,  or  the  innkeeper,  or  the 
wharfinger,  or  the  baker,  or  the  cartman,  or  the  hackney-coach- 
man, pursues  a  public  employment  and  exercises  "  a  sort  of  public 
office,"  these  plaintiffs  in  error  do  not.  .  .  .  Certainly,  if  any 
business  can  be  clothed  "  with  a  public  interest,  and  cease  to  be 
juris  privati  only,"  this  has  been.  It  may  not  be  made  so  by  the 
operation  of  the  constitution  of  Illinois  or  this  statute,  but  it  is  by 
the  facts. 

We  also  are  not  permitted  to  overlook  the  fact  that,  for  some 
reason,  the  people  of  Illinois,  when  they  revised  their  constitution 
in  1870,  saw  fit  to  make  it  the  duty  of  the  general  assembly  to  pass 
laws  "  for  the  protection  of  producers,  shippers,  and  receivers  of 
grain  and  produce,"  art.  13,  sect.  7;  and  by  sect.  5  of  the  same 
article,  to  require  all  railroad  companies  receiving  and  transporting 
grain  in  bulk  or  otherwise  to  deliver  the  same  at  any  elevator  to 
which  it  might  be  consigned,  that  could  be  reached  by  any  track 
that  was  or  could  be  used  by  such  company,  and  that  all  railroad 
companies  should  permit  connections  to  be  made  with  their  tracks, 
so  that  any  public  warehouse,  &c,  might  be  reached  by  the  cars 
on  their  railroads.  This  indicates  very  clearly  that  during  the 
twenty  years  in  which  this  peculiar  business  had  been  assuming  its 
present  "  immense  proportions,"  something  had  occurred  which 
led  the  whole  body  of  the  people  to  suppose  that  remedies  such  as 
are  usually  employed  to  prevent  abuses  by  virtual  monopolies 
might  not  be  inappropriate  here.      For  our  purposes  we  must 


748      THE    FOURTEENTH   AMENDMENT   AND    PUBLIC    CALLINGS. 

assume  that,  if  a  state  of  facts  could  exist  that  would  justify  such 
legislation,  it  actually  did  exist  when  the  statute  now  under  con- 
sideration was  passed.  For  us  the  question  is  one  of  power,  not  of 
expediency.  If  no  state  of  circumstances  could  exist  to  justify 
such  a  statute,  then  we  may  declare  this  one  void,  because  in  excess 
of  the  legislative  power  of  the  State.  But  if  it  could,  we  must 
presume  it  did.  Of  the  propriety  of  legislative  interference  within 
the  scope  of  legislative  power,  the  legislature  is  the  exclusive  judge. 

Neither  is  it  a  matter  of  any  moment  that  no  precedent  can  be 
found  for  a  statute  precisely  like  this.  It  is  conceded  that  the 
business  is  one  of  recent  origin,  that  its  growth  has  been  rapid,  and 
that  it  is  already  of  great  importance.  And  it  must  also  be  con- 
ceded that  it  is  a  business  in  which  the  whole  public  has  a  direct 
and  positive  interest.  It  presents,  therefore,  a  case  for  the  appli- 
cation of  a  long-known  and  well-established  principle  in  social 
science,  and  this  statute  simply  extends  the  law  so  as  to  meet  this 
new  development  of  commercial  progress.  There  is  no  attempt  to 
compel  these  owners  to  grant  the  public  an  interest  in  their  prop- 
erty, but  to  declare  their  obligations,  if  they  use  it  in  this  partic- 
ular manner. 

It  matters  not  in  this  case  that  these  plaintiffs  in  error  had  built 
their  warehouses  and  established  their  business  before  the  regula- 
tions complained  of  were  adopted.  What  they  did  was  from  the 
beginning  subject  to  the  power  of  the  body  politic  to  require  them 
to  conform  to  such  regulations  as  might  be  established  by  the 
proper  authorities  for  the  common  good.  They  entered  upon  their 
business  and  provided  themselves  with  the  means  to  carry  it  on 
subject  to  this  condition.  If  they  did  not  wish  to  submit  them- 
selves to  such  interference,  they  should  not  have  clothed  the  public 
with  an  interest  in  their  concerns.  The  same  principle  applies  to 
them  that  does  to  the  proprietor  of  a  hackney-carriage,  and  as  to 
him  it  has  never  been  supposed  that  he  was  exempt  from  regulating 
statutes  or  ordinances  because  he  had  purchased  his  horses  and 
carriage  and  established  his  business  before  the  statute  or  the  ordi- 
nance was  adopted. 

It  is  insisted,  however,  that  the  owner  of  property  is  entitled  to  a 
reasonable  compensation  for  its  use,  even  though  it  be  clothed  with 
a  public  interest,  and  that  what  is  reasonable  is  a  judicial  and  not  a 
legislative  question. 

As  has  already  been  shown,  the  practice  has  been  otherwise. 
In  countries  where  the  common  law  prevails,  it  has  been  customary 
from  time  immemorial  for  the  legislature  to  declare  what  shall  be  a 
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reasonable  compensation  under  such  circumstances,  or,  perhaps 
more  properly  speaking,  to  fix  a  maximum  beyond  which  any 
charge  made  would  be  unreasonable.  Undoubtedly,  in  mere  pri- 
vate contracts,  relating  to  matters  in  which  the  public  has  no  in- 
terest, what  is  reasonable  must  be  ascertained  judicially.  But 
this  is  because  the  legislature  has  no  control  over  such  a  contract. 
So,  too,  in  matters  which  do  affect  the  public  interest,  and  as  to 
which  legislative  control  may  be  exercised,  if  there  are  no  statutory 
regulations  upon  the  subject,  the  courts  must  determine  what  is 
reasonable.  The  controlling  fact  is  the  power  to  regulate  at  all. 
It'  that  exists,  the  right  to  establish  the  maximum  of  charge,  as  one 
of  the  means  of  regulation,  is  implied.  In  fact,  the  common-law 
rule,  which  requires  the  charge  to  be  reasonable,  is  itself  a  regulation 
as  to  price.  Without  it  the  owner  could  make  his  rates  ;tt  will,  and 
compel  the  public  to  yield  to  his  terms,  or  forego  the  use. 

But  a  mere  common-law  regulation  of  trade  or  business  may  be 
changed  by  statute.  A  person  has  no  property,  no  vested  interest, 
in  any  rule  of  the  common  law.  That  is  only  one  of  the  forms  of 
municipal  law,  and  is  no  more  sacred  than  any  other.  Rights  of 
property  which  have  been  created  by  the  common  law  cannot  be 
taken  away  without  due  process;  but  the  law  itself,  as  a  rule  of 
conduct,  may  be  changed  at  the  will,  or  even  at  the  whim,  of  the 
legislature,  unless  prevented  by  constitutional  limitations.  Indeed 
the  great  office  of  statutes  is  to  remedy  defects  in  the  common  law 
as  they  are  developed,  and  to  adapt  it  to  the  changes  of  time  and 
circumstances.  To  limit  the  rate  of  charge  for  services  rendered 
in  a  public  employment,  or  for  the  use  of  property  in  which  the 
public  has  an  interest,  is  only  changing  a  regulation  which  existed 
before.  It  establishes  no  new  principle  in  the  law,  but  only  gives  a 
new  effect  to  an  old  one. 

We  know  that  this  is  a  power  which  may  be  abused;  but  that  is 
no  argument  against  its  existence.  For  protection  against  abuses 
by  legislatures  the  people  must  resort  to  the  polls,  not  to  the  courts. 

After  what  has  already  been  said,  it  is  unnecessary  to  refer  at 
length  to  the  effect  of  the  other  provision  of  the  Fourteenth  Amend- 
ment which  is  relied  upon,  viz.,  that  no  State  shall  "  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws." 
Certainly,  it  cannot  be  claimed  that  this  prevents  the  State  from 
regulating  the  fares  of  hackmen  or  the  charges  of  draymen  in 
Chicago,  unless  it  does  the  same  thing  in  every  other  place  within 
its  jurisdiction.  But,  as  has  been  seen,  the  power  to  regulate  the 
business  of  warehouses  depends  upon  the  same  principle  as  the 
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power  to  regulate  hackmen  and  draymen,  and  what  cannot  be 
done  in  the  one  case  in  this  particular  cannot  be  done  in  the  other. 

We  come  now  to  consider  the  effect  upon  this  statute  of  the  power 
of  Congress  to  regulate  commerce. 

It  was  very  properly  said  in  the  case  of  the  State  Tax  on  Railway 
Gross  Receipts,  15  Wall.  293,  that  "  it  is  not  everything  that  affects 
commerce  that  amounts  to  a  regulation  of  it,  within  the  meaning 
of  the  Constitution."  The  warehouses  of  these  plaintiffs  in  error 
are  situated  and  their  business  carried  on  exclusively  within  the 
limits  of  the  State  of  Illinois.  They  are  used  as  instruments  by 
those  engaged  in  State  as  well  as  those  engaged  in  inter-state  com- 
merce, but  they  are  no  more  necessarily  a  part  of  commerce  itself 
than  the  dray  or  the  cart  by  which,  but  for  them,  grain  would  be 
transferred  from  one  railroad  station  to  another.  Incidentally 
they  may  become  connected  with  inter-state  commerce,  but  not 
necessarily  so.  Their  regulation  is  a  thing  of  domestic  concern, 
and,  certainly,  until  Congress  acts  in  reference  to  their  inter-state 
relations,  the  State  may  exercise  all  the  powers  of  government  over 
them,  even  though  in  so  doing  it  may  indirectly  operate  upon 
commerce  outside  its  immediate  jurisdiction.  We  do  not  say 
that  a  case  may  not  arise  in  which  it  will  be  found  that  a  State, 
under  the  form  of  regulating  its  own  affairs,  has  encroached  upon 
the  exclusive  domain  of  Congress  in  respect  to  inter-state  com- 
merce, but  we  do  say  that,  upon  the  facts  as  they  are  represented 
to  us  in  this  record,  that  has  not  been  done. 

The  remaining  objection,  to  wit,  that  the  statute  in  its  present 
form  is  repugnant  to  sect.  9,  art.  1,  of  the  Constitution  of  the 
United  States,  because  it  gives  preference  to  the  ports  of  one  State 
over  those  of  another,  may  be  disposed  of  by  the  single  remark  that 
this  provision  operates  only  as  a  limitation  of  the  powers  of  Con- 
gress, and  in  no  respect  affects  the  States  in  the  regulation  of  their 
domestic  affairs.  .  .  . 

Judgment  affirmed.1 
Field  and  Strong,  JJ.,  dissented.  .  .  . 

1  See  C,  M.  &  St.  P.  Ry.  Co.  v.  Minnesota,  134  U.  S.  418  (1890);  Budd  v. 
New  York,  143  U.  S.  517  (1892);  Brass  v.  North  Dakota,  ex  rel.  Stoeser,  153 
U.  S.  391  (1894);  Reagan  v.  Farmers'  L.  &  T.  Co.,  154  U.  S.  362  (1894).  —  Ed. 
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SMYTH   u.   AMES. 
Supreme  Court  o]   the  United  States.     1898. 
[169  United  Stales,  466.]  ■ 
Appeals  from  the  Circuit  Court  of  the  United  Stales  for  the 
District  of  Nebraska. 

In  the  United  States  Circuit  Court  for  the  Districl  of  Nebraska, 
on  July  28,  1893,  Ames  and  others,  all  being  citizens  of  Massa- 
chusetts or  subjects  of  Great  Britain,  and  being  also  stockholders 
in  certain  railroad  companies  incorporated  in  Nebraska  or  in 
neighboring  states,  brought  three  suits,  in  behalf  of  themselves 
and  other  stockholders,  against  those  companies  and  against  certain 
citizens  of  Nebraska  who  held  state  offices,  praying  injunctions 
against  publishing  or  enforcing  a  schedule  of  the  rates  to  be  charged 
for  transportation  of  freight  from  one  point  to  another  in  Nebraska, 
whereby  the  rates  would  be  reduced  to  those  prescribed  by  the 
Nebraska  "  Act  to  regulate  railroads,  to  classify  freights,  to  fix 
reasonable  maximum  rates  to  be  charged  for  the  transportation  of 
freight  upon  each  of  the  railroads  in  the  State  of  Nebraska,  and  to 
provide  penalties  for  the  violation  of  this  act,"  approved  April  12, 
1893  (Acts,  1893,  c.  24;  Comp.  Stat.  1893,  c.  72,  art.  12).  On 
hearing,  injunctions  were  decreed  as  prayed;  and  appeals  were 
taken  to  the  Supreme  Court  of  the  United  States. 

J.  L.  Webster,  A.  S.  Churchill,  Attorney  General  of  Nebraska, 
and  W.  J.  Bryan,  for  appellants;  and  J.  M.  Woolworih  and  ./.  C. 
Carter,  contra. 

Harlan,  J.,  .  .  .  delivered  the  opinion  of  the  court.  .  .  . 
In  these  cases  the  plaintiffs,  stockholders  in  the  corporations 
named,  ask  a  decree  enjoining  the  enforcement  of  certain  rates  for 
transportation  upon  the  ground  that  the  statute  prescribing  them 
is  repugnant  to  the  Constitution  of  the  United  States.  .  .  . 

An  important  question  is  presented  that  relates  only  to  the 
Union  Pacific  Company.  That  company  is  a  corporation  formed 
by  the  consolidation  of  several  companies  under  the  authority  of 
acts  of  Congress,  one  of  the  constituent  companies  being  the  Union 
Pacific  Railroad  Company  incorporated  by  the  act  of  July  1,  1862, 
c.  120,  12  Stat.  489.  United  States  v.  Union  Pacific  Railway, 
160 U.S.  1,6.  .  .  . 

It  cannot  be  doubted  that  the  making  of  rates  for  transportation 
by  railroad  corporations  along  public  highways,  between  points 

1  The  statement  has  not  been  reprinted.  —  Ed. 
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wholly  within  the  limits  of  a  State,  is  a  subject  primarily  within 
the  control  of  that  State.  .  .  .  Until  Congress,  in  the  exercise 
either  of  the  power  specifically  reserved  by  the  eighteenth  section 
of  the  act  of  1862  or  its  power  under  the  general  reservation  made 
of  authority  to  add  to,  alter,  amend  or  repeal  that  act,  prescribes 
rates  to  be  charged  by  the  railroad  company,  it  remains  with  the 
States  through  which  the  road  passes  to  fix  rates  for  transportation 
beginning  and  ending  within  their  respective  limits. 

We  are  now  to  inquire  whether  the  Nebraska  statute  is  repug- 
nant to  the  Constitution  of  the  United  States. 

By  the  Fourteenth  Amendment  it  is  provided  that  no  State  shall 
deprive  any  person  of  property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws.  That  corporations  are  persons  within  the  meaning  of 
this  Amendment  is  now  settled.  Santa  Clara  County  v.  Southern 
Pacific  Railroad,  118  U.  S.  394,  396;  Charlotte,  Columbia  & 
Augusta  Railroad  v.  Gibbes,  142  U.  S.  386,  391;  Gulf,  Colorado  & 
Santa  Fe  Railway  v.  Ellis,  165  U.  S.  150,  154.  What  amounts  to 
deprivation  of  property  without  due  process  of  law  or  what  is  a 
denial  of  the  equal  protection  of  the  laws  is  often  difficult  to  deter- 
mine, especially  where  the  question  relates  to  the  property  of  a 
quasi  public  corporation  and  the  extent  to  which  it  may  be  sub- 
jected to  public  control.1  .  .   . 

In  view  of  the  adjudications  these  principles  must  be  regarded  as 
settled. 

1.  A  railroad  corporation  is  a  person  within  the  meaning  of  the 
Fourteenth  Amendment  declaring  that  no  State  shall  deprive  any 
person  of  property  without  due  process  of  law,  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws. 

2.  A  state  enactment,  or  regulations  made  under  the  authority 
of  a  state  enactment,  establishing  rates  for  the  transportation  of 
persons  or  property  by  railroad  that  will  not  admit  of  the  carrier 

1  Here  were  cited,  with  occasional  quotation,  Railroad  Commission  Cases, 
116  U.  S.  307,  325,  331  (1886);  Dow  v.  Beidelman,  125  U.  S.  680,  689  (1888); 
Georgia  Railroad  &  Banking  Co.  v.  Smith,  128  U.  S.  174,  179  (1888);  C,  M.  & 
St.  P.  Ry  Co.  v.  Minnesota,  134  U.  S.  418,  458  (1890);  C.  &  G.  T.  Ry.'co.  v. 
Wellman,  143  U.  S.  339,  344  (1892);  Budd  v.  New  York,  143  U.  S.  517,  547 
(1892);  Reagan  v.  Farmers'  Loan  &  Trust  Co.,  154  U.  S.  362,  399  (1894); 
St.  Louis  &  San  Francisco  Ry.  Co.  v.  Gill,  156  U.  S.  649,  657  (1895);  Covington 
&  Lexington  Turnpike  Road  Co.  v.  Sandford,  164  U.  S.  578,  584,  594-595,  597 
(1896);  C,  B.  &  Q.  R.  Co.  v.  Chicago,  166  U.  S.  226,  241  (1897);  and  Louis- 
ville &  Nashville  R.  Co.  v.  Central  Stock  Yards  Co.,  212  U.  S.  132  (1909)  — 
Ed. 
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earning  such  compensation  as  under  all  the  circumstances  is  just  to 
it  and  to  the  public,  would  deprive  such  carrier  of  its  property 
without  due  process  of  law  and  deny  to  it  the  equal  protection  of 
the  laws,  and  would  therefore  be  repugnant  to  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States. 

3.  While  rates  for  the  transportation  of  persons  and  property 
within  the  limits  of  a  State  are  primarily  for  its  determination,  the 
question  whether  they  are  so  unreasonably  low  as  to  deprive  the 
carrier  of  its  property  without  such  compensation  as  the  Constitu- 
tion secures,  and  therefore  without  due  process  of  law,  cannot  be  so 
conclusively  determined  by  the  legislature  of  the  State  or  by  regu- 
lations adopted  under  its  authority,  that  the  matter  may  not 
become  the  subject  of  judicial  inquiry. 

The  cases  before  us  directly  present  the  important  question  last 
stated. 

Before  entering  upon  its  examination,  it  may  be  observed  that 
the  grant  to  the  legislature  in  the  constitution  of  Nebraska  of  the 
power  to  establish  maximum  rates  for  the  transportation  of  pas- 
sengers and  freight  on  railroads  in  that  State  has  reference  to 
"  reasonable  "  maximum  rates.  These  words  strongly  imply  that 
it  was  not  intended  to  give  a  power  to  fix  maximum  rates  without 
regard  to  their  reasonableness.  Be  this  as  it  may,  it  cannot  be 
admitted  that  the  power  granted  may  be  exerted  in  derogation  of 
rights  secured  by  the  Constitution  of  the  United  States,  or  that  the 
judiciary  may  not,  when  its  jurisdiction  is  properly  invoked,  protect 
those  rights.  .  .  . 

We  turn  now  to  the  evidence  in  the  voluminous  record  before 
us  for  the  purpose  of  ascertaining  whether  —  looking  at  the  cases 
in  the  light  of  the  facts  as  they  existed  when  the  decrees  were 
rendered  —  the  Nebraska  statute,  if  enforced,  would,  by  its  neces- 
sary operation,  have  deprived  the  companies,  whose  stockholders 
and  bondholders  here  complain,  of  the  right  to  obtain  just  com- 
pensation for  the  services  rendered  by  them.  .  .  . 

The  reasonableness  or  unreasonableness  of  rates  prescribed  by  a 
State  for  the  transportation  of  persons  and  property  wholly  within 
its  limits  must  be  determined  without  reference  to  the  interstate 
business  done  by  the  carrier,  or  to  the  profits  derived  from  it.  .  .  . 
The  argument  that  a  railroad  line  is  an  entirety;  that  its  income 
goes  into,  and  its  expenses  are  provided  for,  out  of  a  common 
fund;  and  that  its  capitalization  is  on  its  entire  line,  within  and 
•without  the  State,  can  have  no  application  where  the  State  is 
without  authority  over  rates  on  the  entire  line,  and  can  only  deal 
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with  local  rates  and  make  such  regulations  as  are  necessary  to  give 
just  compensation  on  local  business.  .  .  . 

The  plaintiffs  contended  that  a  railroad  company  is  entitled  to 
exact  such  charges  for  transportation  as  will  enable  it,  at  all  times, 
not  only  to  pay  operating  expenses,  but  also  to  meet  the  interest 
regularly  accruing  upon  all  its  outstanding  obligations,  and  justify  a 
dividend  upon  all  its  stock;  and  that  to  prohibit  it  from  main- 
taining rates  or  charges  for  transportation  adequate  to  all  those 
ends  will  deprive  it  of  its  property  without  due  process  of  law,  and 
deny  to  it  the  equal  protection  of  the  laws.  .  .  . 

The  broad  proposition  advanced  by  counsel  involves  some  mis- 
conception of  the  relations  between  the  public  and  a  railroad 
corporation.  It  is  unsound  in  that  it  practically  excludes  from  con- 
sideration the  fair  value  of  the  property  used,  omits  altogether  any 
consideration  of  the  right  of  the  public  to  be  exempt  from  unreason- 
able exactions,  and  makes  the  interests  of  the  corporation  main- 
taining a  public  highway  the  sole  test  in  determining  whether  the 
rates  established  by  or  for  it  are  such  as  may  be  rightfully  pre- 
scribed as  between  it  and  the  public.  A  railroad  is  a  public  highway, 
and  none  the  less  so  because  constructed  and  maintained  through 
the  agency  of  a  corporation  deriving  its  existence  and  powers  from 
the  State.  Such  a  corporation  was  created  for  public  purposes. 
It  performs  a  function  of  the  State.  Its  authority  to  exercise  the 
right  of  eminent  domain  and  to  charge  tolls  was  given  primarily 
for  the  benefit  of  the  public.  It  is  under  governmental  control 
though  such  control  must  be  exercised  with  due  regard  to  the 
constitutional  guarantees  for  the  protection  of  its  property.  Olcott 
v.  The  Supervisors,  16  Wall.  678,  694;  Sinking  Fund  Cases,  99  U.  S. 
700,  719;  Cherokee  Nation  v.  Southern  Kansas  Railway,  135  U.  S. 
641,  657.  .  .  . 

If  a  railroad  corporation  has  bonded  its  property  for  an  amount 
that  exceeds  its  fair  value,  or  if  its  capitalization  is  largely  fictitious, 
it  may  not  impose  upon  the  public  the  burden  of  such  increased 
rates,  as  may  be  required  for  the  purpose  of  realizing  profits  upon 
such  excessive  valuation  or  fictitious  capitalization;  and  the  ap- 
parent value  of  the  property  and  franchises  used  by  the  corpora- 
tion, as  represented  by  its  stocks,  bonds  and  obligations,  is  not 
alone  to  be  considered  when  determining  the  rates  that  may  be 
reasonably  charged.1  .  .  . 

1  Here  was  quoted  Covington  &  Lexington  Turnpike  Road  Co.  v.  Sandford, 
164  U.  S.  578,  596-597  (1896).  —  Ed. 
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The  basis  of  all  calculations  as  to  the  reasonableness  of  rates  I 
charged  by  a  corporation  maintaining  a  highway  under  Legislative 
sanction  must  be  the  fair  value  of  the  property  being  used  by  it  for 
the  convenience  of  I  he  public.  And  in  order  to  ascertain  that  value, 
the  original  cost  of  construction,  the  amount  expended  in  perma- 
nent improvements,  the  amount  and  market  value  of  its  bonds  and 
stock,  the  present  as  compared  with  the  original  cost  of  construc- 
tion, the  probable  earning  capacity  of  the  property  under  particular 
rates  prescribed  by  statute,  and  the  sum  required  to  meet  operat- 
ing expenses,  are  all  matters  for  consideration,  and  are  to  be  given 
such  weight  as  may  be  just  and  right  in  each  case.  We  do  not  say 
that  there  may  not  be  other  matters  to  be  regarded  in  estimating 
the  value  of  the  property.  What  the  company  is  entitled  to  ask  is  a 
fair  return  upon  the  value  of  that  which  it  employs  for  the  public 
convenience.  On  the  other  hand,  what  the  public  is  entitled  to 
demand  is  that  no  more  be  exacted  from  it  for  the  use  of  a  public 
highway  than  the  services  rendered  by  it  are  reasonably  worth. 
But  even  upon  this  basis,  and  determining  the  probable  effect  of 
the  act  of  1893  by  ascertaining  what  could  have  been  its  effect  if  it 
had  been  in  operation  during  the  three  years  immediately  preced- 
ing its  passage,  we  perceive  no  ground  on  the  record  for  reversing 
the  decree  of  the  Circuit  Court.  On  the  contrary,  we  are  of  opinion 
that  as  to  most  of  the  companies  in  question  there  would  have  been, 
under  such  rates  as  were  established  by  the  act  of  1893,  an  actual 
loss  in  each  of  the  years  ending  June  30,  1891,  1892  and  1893;  and 
that,  in  the  exceptional  cases  above  stated,  when  two  of  the  com- 
panies would  have  earned  something  above  operating  expenses,  in 
particular  years,  the  receipts  or  gains,  above  operating  expenses, 
would  have  been  too  small  to  aifect  the  general  conclusion  that  the 
act,  if  enforced,  would  have  deprived  each  of  the  railroad  companies 
involved  in  these  suits  of  the  just  compensation  secured  to  them  by 
the  Constitution.  Under  the  evidence  there  is  no  ground  for  say- 
ing that  the  operating  expenses  of  any  of  the  companies  were 
greater  than  necessary.  .  .  . 

The  decree  in  each  case  must  be  affirmed.1 

Fuller,  C.  J.,  took  no  part  in  the  consideration  or  decision  of 
these  cases. 

McKenna,  J.,  was  not  a  member  of  the  court  when  they  were 
argued  and  submitted,  and  took  no  part  in  their  decision. 

1  See  L.  S.  &  M.  S.  Ry.  Co.  v.  Smith,  173  U.  S.  684  (1899);  C.,  M.  &  St.  P. 
Ry.  Co.  v.  Tompkins,  176  U.  S.  167  (1900);  Ex  parte  Young,  209  U.  B.  123 
(1908);  Missouri  Pacific  Ry.  Co.  v.  Nebraska,  217  U.  S.  196  (1910);  Missouri 
Pacific  Ry.  Co.  v.  Tucker,  230  U.  S.  340  (1913).  —  Ed. 
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Superintendent  of  Insurance  of  Kansas. 

Supreme  Court  of  the  United  States.     1914. 
[233  United  Stales,  389.] l 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Kansas. 

In  the  Circuit  Court  of  the  United  States  suit  was  brought  to 
restrain  the  Kansas  superintendent  of  insurance  from  enforcing  the 
Kansas  statute  (Session  Laws,  1909,  c.  152)  which  required  fire 
insurance  companies  to  file  schedules  of  rates,  authorized  the 
superintendent  of  insurance  to  direct  companies  to  publish  a 
higher  or  a  lower  reasonable  rate,  prohibited  discriminations  by  the 
companies,  punished  infractions  of  the  act  by  revoking  licenses  and 
imposing  fine  or  imprisonment,  and  exempted  farmers'  mutual 
insurance  companies  organized  under  the  laws  of  the  State  and 
insuring  only  farm  property.  The  bill  alleged,  among  other  things, 
that  it  was  brought  in  behalf  of  the  complainant  and  all  other 
companies  or  corporations  similarly  placed,  that  the  jurisdictional 
amount  was  involved,  that  the  controversy  arose  under  the  Con- 
stitution of  the  United  States,  that  the  complainant  was  incorpo- 
rated in  New  York  and  was  doing  business  in  Kansas  under  license 
before  the  passing  of  the  statute,  that  fire  insurance  is  a  private 
business,  that  establishing  the  basis  rate  is  a  matter  of  technical 
deduction  from  the  experience  of  all  fire  insurance  companies,  that 
inspectors  must  report  upon  individual  risks,  that  the  respondent 
is  not  possessed  of  the  necessary  training,  that  the  complainant 
filed,  under  protest,  its  schedule  of  rates,  that  the  respondent 
made  a  deduction  of  12  %  in  these  rates,  that  under  protest  the 
complainant  reduced  its  rates  accordingly,  reserving  its  rights, 
that  the  reduction  results  in  rates  much  less  than  the  cost  of  carry- 
ing the  risks,  and  that  the  respondent  threatens  to  make  further 
reductions  and  to  revoke  the  license  of  any  company  violating  the 
act  and  to  inflict  upon  the  officers  the  prescribed  penalties  to  the 
irreparable  damage  of  such  companies  and  of  the  complainant. 
A  general  demurrer  to  the  bill  was  sustained,  and  the  bill  dismissed; 
and  an  appeal  was  taken  to  the  Supreme  Court  of  the  United  States. 
T.  Bates,  J.  G.  Johnson,  and  S.  Edgerton,  for  appellant;  and 
J.  S.  Dawson,  Attorney  General  of  Kansas,  and  others,  contra. 

1  The  statement  has  not  been  reprinted.  —  Ed. 
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McKenna,  J.,  delivered  the  opinion  of  the  court. 

The  specific  error  complained  of  is  the  refusal  of  the  .  .  .  court 
to  hold  that  the  act  ...  is  unconstitutional  ...  as  offending 
the  due  process  clause  of  the  Fourteenth  Amendment.  .  .  . 

The  basic  contention  is  that  the  business  of  insurance  is  a  natural 
right,  receiving  no  privilege  from  the  State,  is  voluntarily  entered 
into,  cannot  be  compelled  nor  can  any  of  its  exercises  be  compelled; 
that  it  concerns  personal  contracts  of  indemnity  against  certain 
contingencies  merely.  Whether  such  contracts  shall  be  made  at 
all,  it  is  contended,  is  a  matter  of  private  negotiation  and  agree- 
ment, and  necessarily  there  must  be  freedom  in  fixing  their  terms. 
.  .  .  Many  elements,  it  is  urged,  determine  the  extending  or 
rejection  of  insurance;  the  hazards  are  relative  and  depend  upon 
many  circumstances  upon  which  there  may  be  different  judgments, 
and  there  are  personal  considerations  as  well  —  "  moral  hazards," 
as  they  are  called. 

It  is  not  clear  to  what  extent  some  of  these  circumstances  are 
urged  as  affecting  the  power  of  regulation  in  the  State.  It  would 
seem  to  be  urged  that  each  risk  is  individual  and  no  rule  of  rates 
can  be  formed  or  applied.  The  bill  asserts  the  contrary.  It  in 
effect  admits  that  there  can  be  standards  and  classification  of 
risks,  determined  by  the  law  of  averages.  Indeed,  it  is  a  matter 
of  common  knowledge  that  rates  are  fixed  and  accommodated  to 
those  standards  and  classification  in  pre-arranged  schedules,  and, 
granted  the  rates  may  be  varied  in  particular  instances,  they  are 
sufficiently  definite  and  applicable  as  a  general  and  practically 
constant  rule.  .  .  .  We  may  put  aside,  therefore,  all  merely 
adventitious  considerations  and  come  to  the  bare  and  essential  one, 
whether  a  contract  of  fire  insurance  is  private  and  as  such  has  con- 
stitutional immunity  from  regulation.  Or,  to  state  it  differently 
and  to  express  an  antithetical  proposition,  is  the  business  of  in- 
surance so  far  affected  with  a  public  interest  as  to  justify  legislat  ive 
regulation  of  its  rates  ?  And  we  mean  a  broad  and  definite  public 
interest.  In  some  degree  the  public  interest  is  concerned  in  every 
transaction  between  men,  the  sum  of  the  transactions  constituting 
the  activities  of  life.  But  there  is  something  more  special  than 
this,  something  of  more  definite  consequence,  which  makes  the 
public  interest  that  justifies  regulatory  legislation.  WTe  can  best 
explain  by  examples.  The  transportation  of  property  —  business 
of  common  carriers  —  is  obviously  of  public  concern  and  its  regula- 
tion is  an  accepted  governmental  power.  The  transmission  of 
intelligence  is  of  cognate  character.      There  are  other  utilities 
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which  are  denominated  public,  such  as  the  furnishing  of  water  and 
light,  including  in  the  latter  gas  and  electricity.  We  do  not  hesi- 
tate at  their  regulation  nor  at  the  fixing  of  the  prices  which  may  be 
charged  for  their  service.  The  basis  of  the  ready  concession  of  the 
power  of  regulation  is  the  public  interest.  This  is  not  denied,  but 
its  application  to  insurance  is  so  far  denied  as  not  to  extend  to  the 
fixing  of  rates.  It  is  said,  the  State  has  no  power  to  fix  the  rates 
charged  to  the  public  by  either  corporations  or  individuals  engaged 
in  a  private  business,  and  the  "  test  of  whether  the  use  is  public  or 
not  is  whether  a  public  trust  is  imposed  upon  the  property  and 
whether  the  public  has  a  legal  right  to  the  use  which  cannot  be 
denied  " ;  or,  as  we  have  said,  quoting  counsel,  "  Where  the  right  to 
demand  and  receive  service  does  not  exist  in  the  public,  the  cor- 
relative right  of  regulation  as  to  rates  and  charges  does  not  exist." 
Cases  are  cited  which,  it  must  be  admitted,  support  the  contention. 
The  distinction  is  artificial.  It  is,  indeed,  but  the  assertion  that 
the  cited  examples  embrace  all  cases  of  public  interest.  The  com- 
plainant explicitly  so  contends,  urging  that  the  test  it  applies 
excludes  the  idea  that  there  can  be  a  public  interest  which  gives  the 
power  of  regulation  as  distinct  from  a  public  use  which,  necessarily, 
it  is  contended,  can  only  apply  to  property,  not  to  personal  con- 
tracts. The  distinction,  we  think,  has  no  basis  in  principle 
(Noble  State  Bank  v.  Haskell,  219  U.  S.  104),  nor  has  the  other 
contention  that  the  service  which  cannot  be  demanded  cannot  be 
regulated.  .  .  . 

The  cases  need  no  explanatory  or  fortifying  comment.  They 
demonstrate  that  a  business,  by  circumstances  and  its  nature,  may 
rise  from  private  to  be  of  public  concern  and  be  subject,  in  conse- 
quence, to  governmental  regulation.  And  they  demonstrate,  to 
apply  the  language  of  Judge  Andrews  in  People  v.  Budd  (117  N.  Y. 
1,  27),  that  the  attempts  made  to  place  the  right  of  public  regula- 
tion in  the  cases  in  which  it  has  been  exerted,  and  of  which  we  have 
given  examples,  upon  the  ground  of  special  privilege  conferred  by 
the  public  on  those  affected  cannot  be  supported.  "  The  under- 
lying principle  is  that  business  of  certain  kinds  holds  such  a  peculiar 
relation  to  the  public  interests  that  there  is  superinduced  upon  it 
the  right  of  public  regulation."  Is  the  business  of  insurance  within 
the  principle  ?  It  would  be  a  bold  thing  to  say  that  the  principle 
is  fixed,  inelastic,  in  the  precedents  of  the  past  and  cannot  be  ap- 
plied though  modern  economic  conditions  may  make  necessary  or 
beneficial  its  application.  In  other  words,  to  say  that  government 
possessed  at  one  time  a  greater  power  to  recognize  the  public 
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interest  in  a  business  and  its  regulation  to  promote  the  general 
welfare  than  government  possesses  today.  We  proceed  then  to 
consider  whether  the  business  of  insurance  is  within  the  principle 

A  contract  for  fire  insurance  is  one  for  indemnity  against  loss 
and  is  personal.  The  admission,  however,  does  ao1  take  us  far  in 
the  solution  of  the  question  presented.  Its  personal  character 
certainly  does  not  of  itself  preclude  regulation,  for  there  are  many 
examples  of  governmental  regulation  of  personal  contracts,  and  in 
the  statutes  of  every  State  in  the  Union  superintendence  and  con- 
trol over  the  business  of  insurance  are  exercised,  varying  in  details 
and  extent.  We  need  not  particularize  in  detail.  We  need  only 
say  that  there  was  quite  early  (in  Massachusetts  ls:;7,  Xew  York 
1853)  state  provision  for  what  is  known  as  the  unearned  premium 
fund  or  reserve;  then  came  the  limitation  of  dividends,  the  pub- 
lishing of  accounts,  valued  policies,  standards  of  policies,  prescrib- 
ing investment,  requiring  deposits  in  money  or  bonds,  confining 
the  business  to  corporations,  preventing  discrimination  in  rates, 
limitation  of  risks  and  other  regulations  equally  restrictive.  In 
other  words,  the  State  has  stepped  in  and  imposed  conditions  upon 
the  companies,  restraining  the  absolute  liberty  which  businesses 
strictly  private  are  permitted  to  exercise. 

Those  regulations  exhibit  it  to  be  the  conception  of  the  law- 
making bodies  of  the  country  without  exception  that  the  business 
of  insurance  so  far  affects  the  public  welfare  as  to  invoke  and  require 
governmental  regulation.  A  conception  so  general  cannot  be 
without  cause.  The  universal  sense  of  a  people  cannot  be  acci- 
dental; its  persistence  saves  it  from  the  charge  of  unconsidered 
impulse,  and  its  estimate  of  insurance  certainly  has  substantial 
basis.  Accidental  fires  are  inevitable  and  the  extent  of  loss  very 
great.  The  effect  of  insurance  —  indeed,  it  has  been  said  to  be  its 
fundamental  object  — is  to  distribute  the  loss  over  as  wide  an 
area  as  possible.  In  other  words,  the  loss  is  spread  over  the  coun- 
try, the  disaster  to  an  individual  is  shared  by  many,  the  disaster  to 
a  community  shared  by  other  communities;  great  catastrophes  are 
thereby  lessened,  and,  it  may  be,  repaired.  In  assimilation  of 
insurance  to  a  tax,  the  companies  have  been  said  to  be  the  mere 
machinery  by  which  the  inevitable  losses  by  fire  are  distributed  so 
as  to  fall  as  lightly  as  possible  on  the  public  at  large,  the  body  of 
the  insured,  not  the  companies,  paying  the  tax.  Their  efficiency, 
therefore,  and  solvency  are  of  great  concern.  The  other  objects, 
direct  and  indirect,  of  insurance  we  need  not  mention.  Indeed, 
it  may  be  enough  to  say,  without  stating  other  effects  of  insurance. 
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that  a  large  part  of  the  country's  wealth,  subject  to  uncertainty  of 
loss  through  fire,  is  protected  by  insurance.  This  demonstrates 
the  interest  of  the  public  in  it  and  we  need  not  dispute  with  the 
economists  that  this  is  the  result  of  the  "  substitution  of  certain  for 
uncertain  loss  "  or  the  diffusion  of  positive  loss  over  a  large  group 
of  persons,  as  we  have  already  said  to  be  certainly  one  of  its  effects. 
We  can  see,  therefore,  how  it  has  come  to  be  considered  a  matter  of 
public  concern  to  regulate  it,  and,  governmental  insurance  has  its 
advocates  and  even  examples.  Contracts  of  insurance,  therefore, 
have  greater  public  consequence  than  contracts  between  individuals 
to  do  or  not  to  do  a  particular  thing  whose  effect  stops  with  the 
individuals.  We  may  say  in  passing  that  when  the  effect  goes 
beyond  that,  there  are  many  examples  of  regulation.  Holden  v. 
Hardy,  169  U.  S.  366;  Griffith  v.  Connecticut,  218  U.  S.  563; 
Muller  v.  Oregon,  208  U.  S.  412;  Mutual  Loan  Co.  v.  Martell,  222 
U.  S.  225;  Schmidinger  v.  Chicago,  226  U.  S.  578;  Chicago, 
Burlington  &  Quincy  R.  R.  Co.  v.  McGuire,  219  U.  S.  549;  Noble 
State  Bank  v.  Haskell,  219  U.  S.  104. 

Complainant  feels  the  necessity  of  accounting  for  the  regulatory 
state  legislation  and  refers  it  to  the  exertion  of  the  police  power, 
but,  while  expressing  the  power  in  the  broad  language  of  the  cases, 
seeks  to  restrict  its  application.  Counsel  states  that  this  power 
may  be  exerted  to  "  pass  laws  whose  purpose  is  the  health,  safety, 
morals  and  the  general  welfare  of  the  people."  The  admission  is 
very  comprehensive.  What  makes  for  the  general  welfare  is 
necessarily  in  the  first  instance  a  matter  of  legislative  judgment 
and  a  judicial  review  of  such  judgment  is  limited.  .  .  . 

But  it  is  said  that  the  reasoning  of  the  opinion  has  the  broad 
reach  of  subjecting  to  regulation  every  act  of  human  endeavor  and 
the  price  of  every  article  of  human  use.  We  might,  without  much 
concern,  leave  our  discussion  to  take  care  of  itself  against  such  mis- 
understanding or  deductions.  The  principle  we  apply  is  definite 
and  old  and  has,  as  we  have  pointed  out,  illustrating  examples. 
And  both  by  the  expression  of  the  principle  and  the  citation  of  the 
examples  we  have  tried  to  confine  our  decision  to  the  regulation  of 
the  business  of  insurance,  it  having  become  '•  clothed  with  a  public 
interest,"  and  therefore  subject  "  to  be  controlled  by  the  public  for 
the  common  good." 

If  there  may  be  controversy  as  to  the  business  having  such 
character,  there  can  be  no  controversy  as  to  what  follows  from  such 
character  if  it  be  established.  It  is  idle,  therefore,  to  debate 
whether  the  liberty  of  contract  guaranteed  by  the  Constitution  of 
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the  United  States  is  more  intimately  involved  in  price  regulation 
than  in  the  other  forms  of  regulation  as  to  the  validity  of  which 
there  is  no  dispute.  The  order  of  their  enactment  certainly  cannot 
be  considered  an  element  in  their  legality.  It  would  be  very 
rudimentary  to  say  that  measures  of  government  are  determined  by 
circumstances,  by  the  presence  or  imminence  of  condii  ions,  and  of 
the  legislative  judgment  of  the  means  or  the  policy  of  removing 
or  preventing  them.  The  power  to  regulate  interstate  commerce 
existed  for  a  century  before  the  Interstate  Commerce  Act  was 
passed,  and  the  Commission  constituted  by  it  was  not  given 
authority  to  fix  rates  until  some  years  afterwards.  .  .  .  And  so 
with  the  regulations  of  the  business  of  insurance.  They  have 
proceeded  step  by  step,  differing  in  different  jurisdictions.  If  we 
are  brought  to  a  comparison  of  them  in  relation  to  the  power  of 
government,  how  can  it  be  said  that  fixing  the  price  of  insurance  is 
beyond  that  power  and  the  other  instances  of  regulation  are 
not  ?  .  .  . 

We  may  venture  to  observe  that  the  price  of  insurance  is  not 
fixed  over  the  counters  of  the  companies  by  what  Adam  Smith  calls 
the  higgling  of  the  market,  but  formed  in  the  councils  of  the  under- 
writers, promulgated  in  schedules  of  practically  controlling  con- 
stancy which  the  applicant  for  insurance  is  powerless  to  oppose  and 
which,  therefore,  has  led  to  the  assertion  that  the  business  of  in- 
surance is  of  monopolistic  character  and  that  "it  is  illusory  to 
speak  of  a  liberty  of  contract."  It  is  in  the  alternative  presented 
of  accepting  the  rates  of  the  companies  or  refraining  from  insur- 
ance, business  necessity  impelling  if  not  compelling  it,  that  we  may 
discover  the  inducement  of  the  Kansas  statute,  and  the  problem 
presented  is  whether  the  legislature  could  regard  it  of  as  much 
moment  to  the  public  that  they  who  seek  insurance  should  no  more 
be  constrained  by  arbitrary  terms  than  they  who  seek  transporta- 
tion by  railroads,  steam  or  street,  or  by  coaches  whose  itinerary 
may  be  only  a  few  city  blocks,  or  who  seek  the  use  of  grain  eleva- 
tors, or  be  secured  in  a  night's  accommodation  at  a  wayside  inn,  or 
in  the  weight  of  a  five-cent  loaf  of  bread.  We  do  not  say  this  to 
belittle  such  rights  or  to  exaggerate  the  effect  of  insurance,  but  to 
exhibit  the  principle  which  exists  in  all  and  brings  all  under  the 
same  governmental  power.  .  .  . 

The  bill  attacks  the  statute  ...  as  discriminating  against 
complainant  because  the  statute  excludes  from  its  provisions 
farmers'  mutual  insurance  companies,  organized  and  doing  busi- 
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ness  under  the  laws  of  the  State  and  insuring  only  farm  prop- 
erty. .  . 

A  discrimination  is  valid  if  not  arbitrary,  and  arbitrary  in  the 
legislative  sense,  that  is,  outside  of  that  wide  discretion  which  a 
legislature  may  exercise.  A  legislative  classification  may  rest  on 
narrow  distinctions.  Legislation  is  addressed  to  evils  as  they  may 
appear,  and  even  degrees  of  evil  may  determine  its  exercise.  Ozan 
Lumber  Co.  v.  Union  County  Bank,  207  U.  S.  251.  There  are 
certainly  differences  between  stock  companies,  such  as  complainant 
is,  and  the  mutual  companies  described  in  the  bill,  and  a  recogni- 
tion of  the  differences  we  cannot  say  is  outside  of  the  constitutional 
power  of  the  legislature.     Orient  Ins.  Co.  v.  Daggs,  182  U.  S.  557. 

Decree  affirmed.1 

Lurton,  J.,  .  .  .  took  no  part.  .  .  . 

Lamar,  J.,  dissenting.  .  .  .  The  Chief  Justice  and  Mr. 
Justice  Van  Devanter  concur  in  this  dissent. 

1  See  Northwestern  National  L.  Ins.  Co.  v.  Riggs,  209  U.  S.  243  (1906); 
and  German  Alliance  Ins.  Co.  v.  Hale,  219  U.  S.  307  (1911).  —  Ed. 
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Section   VI. 
The  Fourteenth  Amendment  and  Taxation. 
LOAN   ASSOCIATION  v.   TOPEKA. 

Supreme  Court  of  the  United  States.     1875. 
[20  Wallace,  655.] » 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Kansas. 

In  the  Circuit  Court  of  the  United  States  for  the  District  of 
Kansas,  the  Citizens'  Savings  and  Loan  Association  of  Cleveland 
brought  action  against  the  city  of  Topeka  on  interest  coupons 
attached  to  bonds  drawn  by  that  city  in  favor  of  the  King  Wrought- 
Iron  Bridge  Manufacturing  and  Iron-Works  Company.  The 
bonds  stated  that  they  were  issued  for  the  purpose  of  encouraging 
the  company  to  establish  and  operate  bridge  shops  in  Topeka.  and 
that  they  were  issued  in  pursuance  of  two  designated  Kansas 
statutes.  The  declaration  stated  that  the  city  issued  one  hundred 
of  these  bonds,  of  $1000  each,  as  a  donation,  that  the  interest 
coupons  first  due  were  paid  out  of  a  fund  raised  by  taxation  for 
the  purpose,  and  that  thereafter  the  plaintiff  bought  for  value  the 
bonds  and  the  coupons  on  which  suit  was  brought.  To  this 
declaration  the  city  demurred.  It  was  conceded  that  the  statu- 
tory language  authorized  the  issue  of  such  bonds  and  that  the 
statutory  steps  had  been  taken;  but  the  court,  holding  that 
the  legislature  had  not  power  to  pass  such  statutes,  sustained  the 
demurrer  and  gave  judgment  in  favor  of  the  city. 

A.  Ennis,  for  plaintiff  in  error,  and  Ross  and  others,  contra. 

Miller,  J.,  delivered  the  opinion  of  the  court. 

Two  grounds  are  taken  in  the  opinion  of  the  circuit  judge  and  in 
the  argument  of  counsel  for  defendant,  on  which  it  is  irftisted  that 
the  section  of  the  statute  of  February  29th,  1872,  on  which  the 
main  reliance  is  placed  to  issue  the  bonds,  is  unconstitutional. 

The  first  of  these  is,  that  by  section  five  of  article  twelve  of  the 
constitution  of  that  State  it  is  declared  that  provision  shall  be 
made  by  general  law  for  the  organization  of  cities,  towns,  and 
villages;  and  their  power  of  taxation,  assessment,  borrowing 
money,  contracting  debts,  and  loaning  their  credit,  shall  be  so 
restricted  as  to  prevent  the  abuse  of  such  power. 

The  argument  is  that  the  statute  in  question  is  void  because  it 
authorizes  cities  and  towns  to  contract  debts,  and  does  not  contain 

1  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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any  restriction  on  the  power  so  conferred.  But  whether  the 
statute  which  confers  power  to  contract  debts  should  always  con- 
tain some  limitation  or  restriction,  or  whether  a  general  restriction 
applicable  to  all  cases  should  be  passed,  and  whether  in  the  absence 
of  both  the  grant  of  power  to  contract  is  wholly  void,  are  questions 
whose  solution  we  prefer  to  remit  to  the  State  courts,  as  in  this  case 
we  find  ample  reason  to  sustain  the  demurrer  on  the  second 
ground  on  which  it  is  argued  by  counsel  and  sustained  by  the  Cir- 
cuit Court. 

That  proposition  is  that  the  act  authorizes  the  towns  and  other 
municipalities  to  which  it  applies,  by  issuing  bonds  or  loaning  their 
credit,  to  take  the  property  of  the  citizen  under  the  guise  of  taxa- 
tion to  pay  these  bonds,  and  use  it  in  aid  of  the  enterprises  of  others 
which  are  not  of  a  public  character,  thus  perverting  the  right  of 
taxation,  which  can  only  be  exercised  for  a  public  use,  to  the  aid  of 
individual  interests  and  personal  purposes  of  profit  and  gain. 

The  proposition  as  thus  broadly  stated  is  not  new,  nor  is  the 
question  which  it  raises  difficult  of  solution.  .  .  . 

We  assume  that  unless  the  legislature  of  Kansas  had  the  right  to 
authorize  the  counties  and  towns  in  that  State  to  levy  taxes  to  be 
used  in  aid  of  manufacturing  enterprises,  conducted  by  individuals, 
or  private  corporations,  for  purposes  of  gain,  the  law  is  void,  and 
the  bonds  issued  under  it  are  also  void.  We  proceed  to  the  inquiry 
whether  such  a  power  exists  in  the  legislature  of  the  State  of  Kan- 
sas. 

We  have  already  said  the  question  is  not  new.  The  subject  of 
the  aid  voted  to  railroads  by  counties  and  towns  has  been  brought 
to  the  attention  of  the  courts  of  almost  every  State  in  the  Union. 
It  has  been  thoroughly  discussed  and  is  still  the  subject  of  discus- 
sion in  those  courts.  It  is  quite  true  that  a  decided  preponderance 
of  authority  is  to  be  found  in  favor  of  the  proposition  that  the  legis- 
latures of  the  States,  unless  restricted  by  some  special  provisions  of 
their  constitutions,  may  confer  upon  these  municipal  bodies  the 
right  to  take  stock  in  corporations  created  to  build  railroads,  and 
to  lend  their  credit  to  such  corporations.  Also  to  levy  the  neces- 
sary taxes  on  the  inhabitants,  and  on  property  within  their  limits 
subject  to  general  taxation,  to  enable  them  to  pay  the  debts  thus 
incurred.  But  very  few  of  these  courts  have  decided  this  without  a 
division  among  the  judges  of  which  they  were  composed,  while 
others  have  decided  against  the  existence  of  the  power  altogether. 
The  State  v.  Wapello  Co.,  9  Iowa,  308;  Hanson  v.  Vernon,  27  Id. 
28;  Sharpless  v.  Mayor,  &c,  21  Pennsylvania  State,  147;  Whiting 
v.  Fond  du  Lac,  25  Wisconsin,  188. 
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In  all  these  cases,  however,  the  decision  has  turned  upon  tin- 
question  whether  the  taxation  by  which  this  aid  was  afforded  to  the 
building  of  railroads  was  for  a  public  purpose.  Those  who  came 
to  the  conclusion  that  it  was,  held  the  laws  for  that  purpose  valid. 
Those  who  could  not  reach  that  conclusion  held  them  void.  In  all 
controversy  this  has  been  the  turning-point  of  the  judgments  of 
the  courts.  And  it  is  safe  to  say  that  no  court  has  held  debts 
created  in  aid  of  railroad  companies,  by  counties  or  towns,  valid  on 
any  other  ground  than  that  the  purpose  for  which  the  taxes  were 
levied  was  a  public  use,  a  purpose  or  object  which  it  was  the  right 
and  the  duty  of  State  governments  to  assist  by  money  raised  from 
the  people  by  taxation.  The  argument  in  opposition  to  this  power 
has  been,  that  railroads  built  by  corporations  organized  mainly  for 
purposes  of  gain  —  the  roads  which  they  built  being  under  their 
control,  and  not  that  of  the  State  —  were  private  and  not  public 
roads,  and  the  tax  assessed  on  the  people  went  to  swell  the  profits 
of  individuals  and  not  to  the  good  of  the  State,  or  the  benefit  of  the 
public,  except  in  a  remote  and  collateral  way.  On  the  other  hand 
it  was  said  that  roads,  canals,  bridges,  navigable  streams,  and  all 
other  highways  had  in  all  times  been  matter  of  public  concern. 
That  such  channels  of  travel  and  of  the  carrying  business  had 
always  been  established,  improved,  regulated  by  the  State,  and 
that  the  railroad  had  not  lost  this  character  because  constructed  by 
individual  enterprise,  aggregated  into  a  corporation. 

We  are  not  prepared  to  say  that  the  latter  view  of  it  is  not  the 
true  one,  especially  as  there  are  other  characteristics  of  a  public 
nature  conferred  on  these  corporations,  such  as  the  power  to  obtain 
right  of  way,  their  subjection  to  the  laws  which  govern  common 
carriers,  and  the  like,  which  seem  to  justify  the  proposition.  Of 
the  disastrous  consequences  which  have  followed  its  recognition 
by  the  courts  and  which  were  predicted  when  it  was  first  estab- 
lished there  can  be  no  doubt. 

We  have  referred  to  this  history  of  the  contest  over  aid  to  rail- 
roads by  taxation,  to  show  that  the  strongest  advocates  for  the 
validity  of  these  laws  never  placed  it  on  the  ground  of  the  unlimited 
power  in  the  State  legislature  to  tax  the  people,  but  conceded  that 
where  the  purpose  for  which  the  tax  was  to  be  issued  could  no 
longer  be  justly  claimed  to  have  this  public  character,  but  was 
purely  in  aid  of  private  or  personal  objects,  the  law  authorizing  it 
was  beyond  the  legislative  power,  and  was  an  unauthorized  inva- 
sion of  private  right.  Olcott  v.  Supervisors,  16  Wallace,  689; 
People  v.  Salem,  20  Michigan,  452;  Jenkins  v.  Andover,  103  Massa- 
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chusetts,  94;    Dillon  on  Municipal  Corporations,  §  587;    2  Red- 
field's  Law  of  Railways,  398,  rule  2. 

It  must  be  conceded  that  there  are  such  rights  in  every  free 
government  beyond  the  control  of  the  State.  A  government 
which  recognized  no  such  rights,  which  held  the  lives,  the  liberty, 
and  the  property  of  its  citizens  subject  at  all  times  to  the  absolute 
disposition  and  unlimited  control  of  even  the  most  democratic 
depository  of  power,  is  after  all  but  a  despotism.  It  is  true  it  is  a 
despotism  of  the  many,  of  the  majority,  if  you  choose  to  call  it  so, 
but  it  is  none  the  less  a  despotism.  It  may  well  be  doubted  if  a 
man  is  to  hold  all  that  he  is  accustomed  to  call  his  own,  all  in  which 
he  has  placed  his  happiness,  and  the  security  of  which  is  essential 
to  that  happiness,  under  the  unlimited  dominion  of  others,  whether 
it  is  not  wiser  that  this  power  should  be  exercised  by  one  man  than 
by  many. 

The  theory  of  our  governments,  State  and  National,  is  opposed  to 
the  deposit  of  unlimited  power  anywhere.  The  executive,  the 
legislative,  and  the  judicial  branches  of  these  governments  are  all 
of  limited  and  defined  powers. 

There  are  limitations  on  such  power  which  grow  out  of  the  essen- 
tial nature  of  all  free  governments.  Implied  reservations  of  indi- 
vidual rights,  without  which  the  social  compact  could  not  exist, 
and  which  are  respected  by  all  governments  entitled  to  the  name. 
No  court,  for  instance,  would  hesitate  to  declare  void  a  statute 
which  enacted  that  A.  and  B.  who  were  husband  and  wife  to  each 
other  should  be  so  no  longer,  but  that  A.  should  thereafter  be  the 
husband  of  C,  and  B.  the  wife  of  D.  Or  which  should  enact  that 
the  homestead  now  owned  by  A.  should  no  longer  be  his,  but  should 
henceforth  be  the  property  of  B.  Whiting  v.  Fond  du  Lac,  25  Wis. 
188;  Cooley  on  Constitutional  Limitations,  129,  175,  487;  Dillon 
on  Municipal  Corporations,  §  587.  .  .  . 

To  lay  with  one  hand  the  power  of  the  government  on  the  prop- 
erty of  the  citizen,  and  with  the  other  to  bestow  it  upon  favored 
individuals  to  aid  private  enterprises  and  build  up  private  fortunes, 
is  none  the  less  a  robbery  because  it  is  done  under  the  forms  of  law 
and  is  called  taxation.  This  is  not  legislation.  It  is  a  decree  under 
legislative  forms. 
<  Nor  is  it  taxation.  A  "  tax,"  says  Webster's  Dictionary,  "  is  a 
rate  or  sum  of  money  assessed  on  the  person  or  property  of  a  citizen 
by  government  for  the  use  of  the  nation  or  state."  "  Taxes  are 
burdens  or  charges  imposed  by  the  legislature  upon  persons  or  prop- 
erty to  raise  money  for  public  purposes."  Cooley  on  Constitu- 
tional Limitations,  479.  .  .  . 
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We  have  established,  we  think,  beyond  cavil  thai  there  can  he  no 
lawful  tax  which  is  not  laid  for  a  public  purpose.     It  may  not  be 

easy  to  draw  the  line  in  all  cases  SO  as  to  decide  what  is  a  public  pur- 
pose in  this  sense  and  what  is  not. 

It  is  undoubtedly  the  duty  of  the  legislature  which  imposes  or 
authorizes  municipalities  to  impose  a  tax  to  see  that  it  is  not  to  be 
used  for  purposes  of  private  interest  instead  of  a  public  use,  and  the 
courts  can  only  be  justified  in  interposing  when  a  violation  of  this 
principle  is  clear  and  the  reason  for  interference  cogent.  And  in 
deciding  whether,  in  the  given  case,  the  object  for  which  the  taxes 
are  assessed  falls  upon  the  one  side  or  the  other  of  this  line,  they 
must  be  governed  mainly  by  the  course  and  usage  of  the  govern- 
ment, the  objects  for  which  taxes  have  been  customarily  and  by 
long  course  of  legislation  levied,  what  objects  or  purposes  have 
been  considered  necessary  to  the  support  and  for  the  proper  use 
of  the  government,  whether  State  or  municipal.  Whatever  law- 
fully pertains  to  this  and  is  sanctioned  by  time  and  the  acquies- 
cence of  the  people  may  well  be  held  to  belong  to  the  public  use, 
and  proper  for  the  maintenance  of  good  government,  though  this 
may  he  the  only  criterion  of  rightful  taxation. 

But  in  the  case  before  us,  in  which  the  towns  are  authorized  to 
contribute  aid  by  wa}r  of  taxation  to  any  class  of  manufacturers, 
there  is  no  difficulty  in  holding  that  this  is  not  such  a  public  purpose 
as  we  have  been  considering.  If  it  be  said  that  a  benefit  result-  to 
the  local  public  of  a  town  by  establishing  manufactures,  the  same 
may  he  said  of  any  other  business  or  pursuit  which  employs  capital 
or  labor.  The  merchant,  the  mechanic,  the  innkeeper,  the  banker, 
the  builder,  the  steamboat  owner  are  equally  promoters  of  the 
public  good,  and  equally  deserving  the  aid  of  the  citizens  by  forced 
contributions.  No  line  can  be  drawn  in  favor  of  the  manufacturer 
which  would  not  open  the  coffers  of  the  public  treasury  to  the 
importunities  of  two-thirds  of  the  business  men  of  the  city    or 

town. 

A  reference  to  one  or  two  cases  adjudicated  by  courts  of  the 
highest  character  will  be  sufficient,  if  any  authority  were  needed, 
to  sustain  us  in  this  proposition.1  .  .  .  Judgment  affirmed.2 

Clifford,  J.,  dissenting.  .  .  . 

1  Here  were  cited  Allen  v.  Jay,  60  Me.  124  (1872);  Lowell  ;•.  Boston,  111 
Mass.  454  (1873);  Jenkins  r.  Andover,  103  Mass.  94  (1869);  Curtis  v.  Whipple, 
24  Wis.  350  (1869);  and  Whiting  v.  Sheboygan  A:  Fond  du  Lac  EL  ( '<>.,  _'.">  Wis. 
167,  188  (1870).  — Ed. 

2  See  Burlington  v.  Beasley,  94  U.  S.  310  (1877);  and  Fallbrook  Irrigation 
District  v.  Bradley,  164  U.  S.  112,  155  (1896).  —  Ed. 


768  THE    FOURTEENTH    AMENDMENT   AND    TAXATION. 

KIRTLAND  u.   HOTCHKISS. 
Supreme  Court  of  the  United  States.     1879. 
[100  United  States,  491.] » 

Error  to  the  Supreme  Court  of  Errors,  Litchfield  County, 
Connecticut. 

In  the  state  court  Kirtland,  a  citizen  and  resident  of  Connecticut, 
brought  suit  to  restrain  the  levying  of  warrants  upon  his  real 
estate  in  satisfaction  of  taxes  levied  upon  him  under  a  Connecticut 
statute  by  reason  of  his  owning  bonds,  executed  in  Chicago,  pay- 
able there,  for  a  loan  of  money  secured  by  deeds  of  trust  on  Chicago 
real  estate,  the  bonds  being  expressed  on  their  face  to  be  "  made 
under,  and  ...  to  be  construed  by  the  laws  of  Illinois."  The  Con- 
necticut statute  (Revision  of  1866,  tit.  64,  c.  1)  expressly  declared 
that  personal  property  in  that  State  "  or  elsewhere  "  should  in- 
clude, among  other  things,  bonds,  and  that  such  personal  property, 
being  the  property  of  a  resident  of  Connecticut,  should  be  assessed 
where  the  owner  resides.  The  state  court  held  that  the  assess- 
ments were  in  conformity  with  law  and  that  the  law  did  not 
infringe  the  plaintiff's  constitutional  right.  This  writ  of  error  was 
prosecuted  upon  the  ground,  among  others,  that  the  statute  as 
interpreted  conflicts  with  the  Constitution  of  the  United  States. 

Ashbel  Green  and  others,  for  plaintiff  in  error;  and  M.  W. 
Seymour,  contra. 

Harlan,  J.,  .  .  .  delivered  the  opinion  of  the  court.  .  .  . 

In  McCulloch  v.  State  of  Maryland  (4  Wheat,  428),  this  court 
considered  very  fully  the  nature  and  extent  of  the  original  right  of 
taxation  which  remained  with  the  States  after  the  adoption  of  the 
federal  Constitution.  It  was  there  said  "  that  the  power  of  taxing 
the  people  and  their  property  is  essential  to  the  very  existence  of 
government,  and  may  be  legitimately  exercised  on  the  objects  to 
which  it  is  applicable  to  the  utmost  extent  to  which  the  govern- 
ment may  choose  to  carry  it."  Tracing  the  right  of  taxation  to 
the  source  from  which  it  was  derived,  the  court  further  said:  "  It 
is  obvious  that  it  is  an  incident  of  sovereignty,  and  is  coextensive 
with  that  to  which  it  is  an  incident.  All  subjects  over  which  the 
sovereign  power  of  a  State  extends  are  objects  of  taxation,  but  those 
over  which  it  does  not  extend  are,  upon  the  soundest  principles, 
exempt  from  taxation." 

1  An  abbreviated  statement  has  been  presented.  —  Ed. 
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"  This  vital  power,"  said  this  court  in  Providence  Bank  u.  Bill- 
ings (4  Pet.  563),  "  may  lie  abused;  bu1  the  Constitution  of  the 
United  States  was  not  intended  to  furnish  the  corrective  for  every 
abuse  of  power  which  may  be  committed  by  the  State  governments. 

The  interest,  wisdom,  and  justice  of  the  representative  body,  and 
its  relations  with  its  constituents,  furnish  the  only  security,  when 
there  is  no  express  contract,  against  unjust  and  excessive  taxation, 
as  well  as  against  unwise  legislation." 

In  St.  Louis  v.  The  Ferry  Company  (11  Wall.  423),  and  in  State 
Tax  on  Foreign-held  Bonds  (15  id.  300),  the  language  of  the  court 
was  equally  emphatic. 

In  the  last-named  case  we  said  that,  "  unless  restrained  by  pro- 
visions of  the  federal  Constitution,  the  power  of  the  State  as  to  the 
mode,  form,  and  extent  of  taxation,  is  unlimited,  where  the  sul>- 
jects  to  which  it  applies  are  within  her  jurisdiction." 

We  perceive  no  reason  to  modify  the  principles  announced  in 
these  cases  or  to  question  their  soundness.  They  are  fundamental 
and  vital  in  the  relations  which,  under  the  Constitution,  exist 
between  the  United  States  and  the  several  States.  Upon  their 
strict  observance  depends,  in  no  small  degree,  the  harmonious  and 
successful  working  of  our  complex  system  of  government,  federal 
and  State.  It  may,  therefore,  be  regarded  as  the  established 
doctrine  of  this  court,  that  so  long  as  the  State,  by  its  laws,  pre- 
scribing the  mode  and  subjects  of  taxation,  does  not  entrench  upon 
the  legitimate  authority  of  the  Union,  or  violate  any  right  recog- 
nized, or  secured,  by  the  Constitution  of  the  United  States,  this 
court,  as  between  the  State  and  its  citizen,  can  afford  him  no  relief 
against  State  taxation,  however  unjust,  oppressive,  or  onerous. 

Plainly,  therefore,  our  only  duty  is  to  inquire  whether  the  Con- 
stitution prohibits  a  State  from  taxing,  in  the  hands  of  one  of  its 
resident  citizens,  a  debt  held  by  him  upon  a  resident  of  another 
State,  and  evidenced  by  the  bond  of  the  debtor,  secured  by  deed 
of  trust  or  mortgage  upon  real  estate  situated  in  the  State  in  which 
the  debtor  resides. 

The  question  does  not  seem  to  us  to  be  very  difficult  of  solution. 
The  creditor,  it  is  conceded,  is  a  permanent  resident  within  the 
jurisdiction  of  the  State  imposing  the  tax.  The  debt  is  property 
in  his  hands  constituting  a  portion  of  his  wealth,  from  which  he  is 
under  the  highest  obligation,  in  common  with  his  fellow-citizens  of 
the  same  State,  to  contribute  for  the  support  of  the  government 
whose  protection  he  enjoys. 
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That  debt,  although  a  species  of  intangible  property,  may,  for  pur- 
poses of  taxation,  if  not  for  all  others,  be  regarded  as  situated  at  the 
domicile  of  the  creditor.  It  is  none  the  less  property  because  its 
amount  and  maturity  are  set  forth  in  a  bond.  That  bond,  wher- 
ever actually  held  or  deposited,  is  only  evidence  of  the  debt,  and  if 
destroyed,  the  debt  —  the  right  to  demand  payment  of  the  money 
loaned,  with  the  stipulated  interest  —  remains.  Nor  is  the  debt, 
for  the  purposes  of  taxation,  affected  by  the  fact  that  it  is  secured 
by  mortgage  upon  real  estate  situated  in  Illinois.  The  mortgage 
is  but  a  security  for  the  debt.  .  .  .  The  debt,  then,  having  its 
situs  at  the  creditor's  residence,  both  he  and  it  are,  for  the  purposes 
of  taxation,  within  the  jurisdiction  of  the  State.  It  is,  conse- 
quently, for  the  State  to  determine,  consistently  with  its  own 
fundamental  law,  whether  such  property  owned  by  one  of  its 
residents  shall  contribute,  by  way  of  taxation,  to  maintain  its 
government.  Its  discretion  in  that  regard  cannot  be  supervised 
or  controlled  by  any  department  of  the  federal  government,  for 
the  reason,  too  obvious  to  require  argument  in  its  support,  that 
such  taxation  violates  no  provision  of  the  federal  Constitution. 
Manifestly  it  does  not,  as  is  supposed  by  counsel,  interfere  in  any 
true  sense  with  the  exercise  by  Congress  of  the  power  to  regulate 
commerce  among  the  several  States.  Nathan  v.  Louisiana,  8  How. 
73;  Cooley  on  Taxation,  62.  Nor  does  it,  as  is  further  supposed, 
abridge  the  privileges  or  immunities  of  citizens  of  the  United  States, 
or  deprive  the  citizen  of  life,  liberty,  or  property  without  due  proc- 
ess of  law,  or  violate  the  constitutional  guaranty  that  the  citizens 
of  each  State  shall  be  entitled  to  all  privileges  of  citizens  in  the 
several  States. 

Whether  the  State  of  Connecticut  shall  measure  the  contribution 
which  persons  resident  within  its  jurisdiction  shall  make  by  way  of 
taxes,  in  return  for  the  protection  it  affords  them,  by  the  value  of 
the  credits,  choses  in  action,  bonds,  or  stocks  which  they  may  own 
(other  than  such  as  are  exempted  or  protected  from  taxation  under 
the  Constitution  and  laws  of  the  United  States),  is  a  matter  which 
concerns  only  the  people  of  that  State,  with  which  the  federal 
government  cannot  rightly  interfere. 

Judgment  affirmed} 

1  Compare  Savings  &  Loan  Society  v.  Multnomah  County,  169  U.  S.  421 
(1898). 

See  Hawley  v.  Maiden,  332  U.  S.  1  (1914).  —  Ed. 
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MAGOUN   v.    ILLINOIS   TRUST    AM)   SAVINGS 
BANK. 

Supreme  Court  of  the  United  States.     1898. 
[170  United  States,  283.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

This  was  a  bill  in  equity  filed  in  the  Circuit  Court  of  the  United 
States  in  and  for  the  Northern  District  of  Illinois  by  Jessie  Norton 
Torrence  Magoun,  a  resident  and  citizen  of  New  York,  against  the 
Trust  Company,  as  executor  of  and  trustee  under  the  last  will  and 
testament  of  Joseph  T.  Torrence,  deceased,  and  the  county  treas- 
urer of  Cook  County,  Illinois,  both  residents  and  citizens  of  Illi- 
nois, to  remove  a  cloud  from  the  real  estate  devised  by  said 
decedent  to  the  complainant,  and  to  enjoin  the  first-named  defend- 
ant from  voluntarily  paying,  and  the  county  treasurer  from  col- 
lecting or  receiving,  the  inheritance  tax,  amounting  to  more  than 
$5000,  alleged  to  be  due  upon  the  entire  estate  of  said  decedent,  and 
for  which  the  complainant's  interest  in  said  estate  was  contended 
by  the  county  treasurer  to  be  liable. 

The  bill  .  .  .  alleged  .  .  .  that  the  act  is  in  conflict  with  the 
provisions  of  the  Fourteenth  Amendment. 

The  Trust  Company  answered,  .  .  .  submitting  the  question 
of  the  constitutionality  of  the  law  to  the  court.  .  .  . 

The  county  treasurer  denied  that  the  act  was  unconstitu- 
tional. .  .  . 

The  cause  was  heard  on  bill  and  answers,  and  a  decree  was  en- 
tered dismissing  the  bill  from  which  an  appeal  was  prayed  to  this 
court  and  allowed. 

The  act  .  .  .  is  entitled  "  An  act  to  tax  gifts,  legacies  and 
inheritances  in  certain  cases.  .  .  ."  Rev.  Stat.  Illinois,  1895, 
c.  120.  .  .  . 

"  §  1.  ...  All  property,  real,  personal  and  mixed  which  shall 
pass  by  will  or  by  the  intestate  laws  of  this  State  from  any  person 
who  may  die  seized  or  possessed  of  the  same  while  a  resident  of 
this  State,  or  .  .  .  which  property  .  .  .  shall  be  within  this 
State  .  .  .  shall  be  ...  subject  to  a  tax  .  .  .,  and  all  heirs, 
legatees  and  devisees,  administrators,  executors  and  trustees  shall 
be  liable  for  .  .  .  such  taxes  .  .  .  when  the  beneficial  interest 
shall  pass  to  .  .  .  father,  mother,  husband,  wife,  child,  brother, 
sister,  wife  or  widow  of  the  son  or  the  husband  of  the  daughter,  or 
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any  child  or  children  adopted  .  .  .,  or  to  any  person  to  whom  the 
deceased,  for  not  less  than  ten  years  prior  to  death,  stood  in  the 
acknowledged  relation  of  a  parent,  or  to  any  lineal  descendant  .  .  ., 
the  rate  .  .  .  shall  be  one  dollar  on  every  hundred  dollars  .  .  . 
received  by  each  person,  and  .  .  .  the  same  rate  for  any  less 
amount,  provided  that  any  estate  .  .  .  less  .  .  .  than  $20,000 
shall  not  be  subject  to  any  such  .  .  .  taxes,  and  the  tax  is  to  be 
levied  in  above  cases  only  upon  the  excess  of  $20,000  received  by 
each  person.  When  the  beneficial  interests  .  .  .  shall  pass  to  .  .  . 
uncle,  aunt,  niece,  nephew  or  any  lineal  descendant  of  the  same, 
.  .  .  the  rate  .  .  .  shall  be  two  dollars  on  every  hundred  dollars 
...  on  the  excess  of  $2,000  so  received  by  each  person.  In  all 
other  cases  the  rate  shall  be  .  .  .  :  On  each  .  .  .  hundred  dol- 
lars .  .  .  and  at  the  same  rate  for  any  less  amount;  on  all  estates 
of  $10,000  and  less,  three  dollars;  on  all  estates  of  over  $10,000  and 
not  exceeding  $20,000,  four  dollars;  on  all  estates  over  $20,000  and 
not  exceeding  $50,000,  five  dollars;  and  on  all  estates  over  $50,000, 
six  dollars:  Provided,  That  an  estate  in  the  above  case  .  .  .  less 
.  .  .  than  $500  shall  not  be  subject  to  any  .  .  .  tax."  .  .  . 

Two  other  cases  were  argued  and  submitted  with  this  case.  .  .  . 

W.  D.  Guthrie  and  others,  for  plaintiffs  in  error;  and  E.  C. 
Akin  and  others,  contra. 

McKenna,  J.,  after  stating  the  case,  delivered  the  opinion  of  the 
court. 

Legacy  and  inheritance  taxes  are  not  new  in  our  laws.  .  .  .  They 
are  not  new  in  the  laws  of  other  countries.  In  State  v.  Alston,  94 
Tenn.  674,  Judge  Wilkes  gave  a  short  history  of  them.  ...  "In 
the  United  States  they  were  enacted  in  Pennsylvania  in  1826; 
Maryland,  1844;  Delaware,  1869;  West  Virginia,  1887,  and  still 
more  recently  in  Connecticut,  New  Jersey,  Ohio,  Maine,  Massa- 
chusetts, 1891;  Tennessee  in  1891,  chapter  25  now  repealed  by 
chapter  174,  acts  1893.  They  were  adopted  in  North  Carolina  in 
1846,  but  repealed  in  1883.  Were  enacted  in  Virginia  in  1844, 
repealed  in  1855,  reenacted  in  1863,  and  repealed  in  1884."  Other 
States  have  also  enacted  them  —  Minnesota  by  constitutional 
provision. 

The  constitutionality  of  the  taxes  has  been  declared.  .  .  . 

It  is  not  necessary  to  review  these  cases,  or  state  at  length  the 
reasoning  by  which  they  are  supported.  They  are  based  on  two 
principles:  1.  An  inheritance  tax  is  not  one  on  property,  but  one  on 
the  succession.  2.  The  right  to  take  property  by  devise  or 
descent  is  the  creature  of  the  law,  and  not  a  natural  right  —  a 
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privilege,  and  therefore  the  authority  which  confers  it  may  im- 
pose conditions  upon  it.  From  these  principles  it  i-  deduced 
that  the  States  may  tax  the  privilege,  discriminate  between  rela- 
tives, and  between  these  and  strangers,  and  grant  exemptions; 
and  are  not  precluded  from  this  power  by  the  provisions  of  the 
respective  state  constitutions  requiring  uniformity  and  equality  of 
taxation. 

The  second  principle  was  given  prominence  in  the  argument-  al 
l>ar.  The  appellee  claimed  that  the  power  of  the  State  could  be 
exerted  to  the  extent  of  making  the  State  the  heir  to  everybody, 
and  the  appellant  asserted  a  natural  right  of  children  to  inherit. 
Of  the  former  proposition  we  are  not  required  to  express  an  opinion. 
Nor  indeed  of  the  latter,  for  appellant  conceded  that  testament ary 
disposition  and  inheritance  were  subject  to  regulation.1  .  .  . 

Our  inquiry  must  be  not  what  will  satisfy  the  provisions  of  the 
state  constitutions,  but  what  will  satisfy  the  rule  of  the  federal 
Constitution.  The  power  of  the  States  over  successions  may  be  as 
plenary  in  the  abstract  as  appellee  contends  for,  nevertheless  it 
must  be  exerted  within  the  limitations  of  that  constitution.  If  the 
power  of  devise  or  of  inheritance  be  a  privilege,  it  must  be  con- 
ferred or  regulated  by  equal  laws. 

This  brings  us  to  the  law  in  controversy.  The  appellant  attacks 
both  its  principles  and  its  provisions  —  its  principles  as  necessarily 
arbitrary  and  its  provisions  as  causing  discriminations  and  creating 
inequality  in  the  burdens  of  taxation. 

Is  the  act  open  to  this  criticism  ?  The  clause  of  the  Fourteenth 
Amendment  especially  invoked  is  that  which  prohibits  a  State 
denying  to  any  citizen  the  equal  protection  of  the  laws.  What 
satisfies  this  equality  has  not  been  and  probably  never  can  be 
precisely  defined.  Generally  it  has  been  said  that  it  "  only  re- 
quires the  same  means  and  methods  to  be  applied  impartially  to  all 
the  constituents  of  a  class  so  that  the  law  shall  operate  equally  and 
uniformly  upon  all  persons  in  similar  circumstances."  Kentucky 
Railroad  Tax  Cases,  115  U.  S.  321,  337.  It  does  not  prohibit 
legislation  which  is  limited,  either  in  the  objects  to  which  it  is 
directed  or  by  the  territory  within  which  it  is  to  operate.  It 
merely  requires  that  all  persons  subjected  to  such  legislation  shall 
be  treated  alike  under  like  circumstances  and  conditions,  both  in 
the  privilege  conferred  and  the  liabilities  imposed.     Hayes  v.  Mis- 

1  Here  were  cited  United  States  v.  Fox,  94  U.  S.  315,  320  (1877);  Mager  v. 
Grima,  8  How.  490,  493  (1850);  United  States  v.  Perkins,  163  U.  S.  625,  627 
(1896);  and  other  cases.  —  Ed. 
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souri,  120  IT.  S.  68.  Similar  citations  could  be  multiplied.  But 
what  is  the  test  of  likeness  and  unlikeness  of  circumstances  and 
conditions  ?  These  expressions  have  almost  the  generality  of  the 
principle  they  are  used  to  expound,  and  yet  they  are  definite  steps 
to  precision  and  usefulness  of  definition,  when  connected  with  the 
facts  of  the  cases  in  which  they  are  employed.  With  these  for 
illustration  it  may  be  safely  said  that  the  rule  prescribes  no  rigid 
equality  and  permits  to  the  discretion  and  wisdom  of  the  State  a 
wide  latitude  as  far  as  interference  by  this  court  is  concerned.  Xor 
with  the  impolicy  of  a  law  has  it  concern.  Mr.  Justice  Field  said 
in  Mobile  County  v.  Kimball,  102  U.  S.  691,  that  this  court  is  not  a 
harbor  in  which  can  be  found  a  refuge  from  ill-advised,  unequal  and 
oppressive  state  legislation.  #  And  he  observed  in  another  case: 
"  It  is  hardly  necessary  to  say  that  hardship,  impolicy  or  injustice 
of  state  laws  is  not  necessarily  an  objection  to  their  constitutional 
validity." 

The  rule,  therefore,  is  not  a  substitute  for  municipal  law;  it  only 
prescribes  that  that  law  have  the  attribute  of  equality  of  operation, 
and  equality  of  operation  does  not  mean  indiscriminate  operation 
on  persons  merely  as  such,  but  on  persons  according  to  their  rela- 
tions. In  some  circumstances  it  may  not  tax  A  more  than  B,  but 
if  A  be  of  a  different  trade  or  profession  than  B,  it  may.  And  in 
matters  not  of  taxation,  if  A  be  a  different  kind  of  corporation 
than  B,  it  may  subject  A  to  a  different  rule  of  responsibility  to 
servants  than  B,  Missouri  Pacific  Railway  v.  Mackey,  127  U.  S.  205, 
to  a  different  measure  of  damages  than  B,  Minneapolis  &  St.  Louis 
Railway  v.  Beckwith,  129  U.  S.  26,  and  it  permits  special  legislation 
in  all  of  its  varieties.  Missouri  Pacific  Railway  v.  Mackey,  127 
U.  S.  205;  Minneapolis  and  St.  Louis  Railway  v.  Herrick,  127  U.  S. 
210;  Duncan  v.  Missouri,  152  U.  S.  377. 

In  other  words,  the  State  may  distinguish,  select  and  classify 
objects  of  legislation,  and  necessarily  this  power  must  have  a  wide 
range  of  discretion.  It  is  not  without  limitation,  of  course. 
"  Clear  and  hostile  discriminations  against  particular  persons  and 
classes,  especially  such  as  are  of  unusual  character,  unknown  to  the 
practice  of  our  governments,  might  be  obnoxious  to  the  constitu- 
tional prohibition,"  said  Mr.  Justice  Bradley,  in  Bell's  Gaj)  Rail- 
road v.  Pennsylvania,  134  U.  S.  232,  237.  .  .  . 

Of  taxation,  and  the  case  at  bar  is  of  taxation,  Mr.  Justice  Brad- 
ley said  in  the  Bell's  Gap  Railroad  v.  Pennsylvania,  134  U.  S.  232, 
and  Mr.  Chief  Justice  Fuller  in  Giozza  v.  Tiernan,  148  U.  S.  657, 
that  the  Fourteenth  Amendment  was  not  intended  to  compel  the 
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State  to  adopt  an  iron  rule  of  equal  taxation.  The  range  of  the 
State's  power  was  expressed  by  Mr.  Justice  Bradley,  as  follows: 
"  It  may,  if  it  chooses,  exempt  certain  classes  of  property  from  any 
taxation  at  all,  such  as  churches,  libraries  and  the  property  of 
charitable  institutions.  It  may  impose  different  specific  taxes 
upon  different  trades  and  professions  and  vary  the  rate-  of  excise 
upon  various  products;  it  may  tax  real  estate  and  personal  prop- 
erty in  a  different  manner;  it  may  tax  visible  property  only,  and 
not  tax  securities  for  payment  of  money;  it  may  allow  deductions 
for  indebtedness,  or  not  allow  them.  All  such  regulations,  and 
those  of  like  character,  so  long  as  they  proceed  within  reasonable 
limits  and  general  usage,  are  within  the  discretion  of  the  state 
legislature,  or  the  people  of  the  State  framing  their  constitu- 
tion." .  .  . 

There  are  three  main  classes  in  the  Illinois  statute,  the  first  and 
second  being  based,  respectively,  on  lineal  and  collateral  relation- 
ship to  the  testator  or  intestate,  and  the  third  being  composed  of 
strangers  to  his  blood  and  distant  relatives.  The  latter  is  again 
divided  into  four  subclasses  dependent  upon  the  amount  of  the 
estate  received.  The  first  two  classes,  therefore,  depend  on  sub- 
stantial differences,  differences  which  may  distinguish  them  from 
each  other  and  them  or  either  of  them  from  the  other  class  —  dif- 
ferences, therefore,  which  "  bear  a  just  and  proper  relation  to  the 
attempted  classification  "  —  the  rule  expressed  in  the  Gulf,  Colo- 
rado &  Santa  Fe  Railway  v.  Ellis,  165  U.  S.  150.  And  if  the 
constituents  of  each  class  are  affected  alike,  the  rule  of  equality 
prescribed  by  the  cases  is  satisfied.  In  other  words,  the  law 
operates  "  equally  and  uniformly  upon  all  persons  in  similar  cir- 
cumstances." .  .  . 

Nor  do  the  exemptions  of  the  statute  render  its  operation  unequal 
within  the  meaning  of  the  Fourteenth  Amendment.  .  .  . 

The  provisions  of  the  statute  in  regard  to  the  tax  on  legacies  to 
strangers  to  the  blood  of  the  intestate  need  further  comment.  .  .  . 

There  are  four  classes  created,  and  manifestly  there  is  equality 
between  the  members  of  each  class.  Inequality  is  only  found  by 
comparing  the  members  of  one  class  with  those  of  another.  It  is 
illustrated  by  appellant  as  follows:  One  who  receives  a  legacy  of 
$10,000  pays  3  per  cent,  or  $300,  thus  receiving  S9700  net;  while 
one  receiving  a  legacy  of  $10,001  pays  4  per  cent  on  the  whole 
amount,  or  $400.04,  thus  receiving  $9600.96,  or  $99.04  less  than  the 
one  whose  legacy  was  actually  one  dollar  less  valuable.  This 
method  is  applied  throughout  the  class. 
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These,  however,  are  conceded  to  be  extreme  illustrations,  and  we 
think,  therefore,  that  they  furnish  no  test  of  the  practical  operation 
of  the  classification.  When  the  legacies  differ  in  substantial  ex- 
tent, if  the  rate  increases  the  benefit  increases  to  greater  degree.  .  .  . 

The  tax  is  not  on  money ;  it  is  on  the  right  to  inherit ;  and  hence  a 
condition  of  inheritance,  and  it  may  be  graded  according  to  the 
value  of  that  inheritance.  The  condition  is  not  arbitrary  because 
it  is  determined  by  that  value;  it  is  not  unequal  in  operation 
because  it  does  not  levy  the  same  percentage  on  every  dollar;  does 
not  fail  to  treat  "  all  alike  under  like  circumstances  and  conditions, 
both  in  the  privilege  conferred  and  the  liabilities  imposed."  The 
jurisdiction  of  courts  is  fixed  by  amounts.  The  right  of  appeal  is. 
As  was  said  at  bar  the  Congress  of  the  United  States  has  classified 
the  right  of  suitors  to  come  into  the  United  States  courts  by 
amounts.  Regarding  these  alone,  there  is  the  same  inequality 
that  is  urged  against  classification  of  the  Illinois  law.  All  license 
laws  and  all  specific  taxes  have  in  them  an  element  of  inequality, 
nevertheless  they  are  universally  imposed  and  their  legality  has 
never  been  questioned.  We  think  the  classification  of  the  Illinois 
law  was  in  the  power  of  the  legislature  to  make,  and  the  decree  of 
the  Circuit  Court  is  Affirmed.1 

Brewer,  J.,  dissenting.  I  am  unable  to  concur  in  the  foregoing 
opinion,  so  far  as  it  sustains  the  constitutionality  of  that  part  of 
the  law  which  grades  the  rate  of  the  tax  upon  legacies  to  strangers 
by  the  amount  of  such  legacies.  .  .  . 


NORWOOD   v.   BAKER. 

Supreme  Court  of  the  United  States.     1898. 

[172  United  States,  269.] 2 

In  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Ohio  suit  was  brought  to  restrain  the  village  of  Norwood 
from  enforcing  an  assessment  against  the  plaintiff's  land  for  ex- 
tending a  certain  street,  the  plaintiff's  land  being  the  only  land  on 
the  extension,  and  the  village  having  passed  an  ordinance  assessing 

1  See  Plummer  v.  Coler,  178  U.  S.  115  (1900);  and  Blackstone  v.  Miller,  188 
U.S.  189  (1903).— Ed. 

2  A  statement  has  been  framed  upon  the  opinion  of  the  court.  —  Ed. 
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upon  each  front  foot  of  this  abutting  property  sums  which  in  the 
aggregate  amounted  to  the  entire  cost  and  expense  of  the  con- 
demnation, including  the  amount  found  by  the  jury  as  compen- 
sation for  the  property  taken,  the  costs  in  the  condemnation 
proceedings,  solicitor  and  expert  witness  fees,  advertising,  and  in- 
terest on  the  bonds  issued  to  pay  for  the  condemnation.  The  court 
adjudged  the  assessment  to  be  in  violation  of  the  Fourteenth 
Amendment  and  enjoined  the  village  from  enforcing  it  (74  Fed. 
997).  Thereupon  an  appeal  was  taken  directly  to  the  Supreme 
Court  of  the  United  States,  because  the  case  involved  the  con- 
struction and  application  of  the  Constitution  of  the  United  States. 

W.  E.  Bundy,  for  appellant;  and  C.  W.  Baker,  contra. 

Harlan,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

The  plaintiff's  suit  proceeded  upon  the  ground,  distinctly  stated, 
that  the  assessment  in  question  was  in  violation  of  the  Fourteenth 
Amendment  providing  that  no  State  shall  deprive  any  person  of 
property  without  due  process  of  law  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  Jaws,  as  well  as  of  the 
Bill  of  Rights  of  the  Constitution  of  Ohio. 

It  has  been  adjudged  that  the  due  process  of  law  prescribed  by 
that  Amendment  requires,  compensation  to  be  made  or  secured  to 
the  owner  when  private  property  is  taken  by  a  State  or  under  its 
authority  for  public  use.  Chicago,  Burlington  &c.  Railroad  v. 
Chicago,  166  U.  S.  226,  241;  Long  Island  Water  Supply  Co.  v. 
Brooklyn,  166  U.  S.  685,  695. 

The  taking  of  the  plaintiff's  land  for  the  street  was  under  the 
power  of  eminent  domain  —  a  power  which  this  court  has  said  was 
the  offspring  of  political  necessity,  and  inseparable  from  sovereignty 
unless  denied  to  it  by  the  fundamental  law.  Searl  v.  Lake  County 
School  District,  133  U.  S.  553.  But  the  assessment  of  the  abutting 
property  for  the  cost  and  expense  incurred  by  the  Village  was  an 
exercise  of  the  power  of  taxation.  Except  for  the  provision  of  the 
constitution  of  Ohio,  .  .  .  the  State  could  have  authorized  benefits 
to  be  deducted  from  the  actual  value  of  the  land  taken,  without 
violating  the  constitutional  injunction  that  compensation  be  made 
for  private  property  taken  for  public  use;  for  the  benefits  received 
could  be  properly  regarded  as  compensation  pro  tanto  for  the  prop- 
erty appropriated  to  public  use.  But  does  the  exclusion  of  benefits 
from  the  estimate  of  compensation  to  be  made  for  the  property 
actually  taken  for  public  use  authorize  the  public  to  charge  upon 
the  abutting  property  the  sum  paid  for  it,  together  with  the  entire 
costs  incurred  in  the  condemnation  proceedings,  irrespective  of  the 
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question  whether  the  property  "was  benefited  by  the  opening  of  the 
street  ? 

Undoubtedly  abutting  owners  may  be  subjected  to  special  as- 
sessments to  meet  the  expenses  of  opening  public  highways  in 
front  of  their  property  —  such  assessments,  according  to  well- 
established  principles,  resting  upon  the  ground  that  special  burdens 
may  be  imposed  for  special  or  peculiar  benefits  accruing  from 
public  improvements.  Mobile  County  v.  Kimball,  102  U.  S.  691, 
703,  704;  Illinois  Central  Railroad  v.  Decatur,  147  U.  S.  190,  202; 
Bauman  v.  Ross,  167  U.  S.  548,  589,  and  authorities  there  cited. 
And  according  to  the  weight  of  judicial  authority,  the  legislature 
has  a  large  discretion  in  defining  the  territory  to  be  deemed  specially 
benefited  by  a  public  improvement,  and  which  may  be  subjected 
to  special  assessment  to  meet  the  cost  of  such  improvements.  In 
Williams  v.  Eggleston,  170  U.  S.  304,  311,  where  the  only  question, 
as  this  court  stated,  was  as  to  the  power  of  the  legislature  to  cast 
the  burden  of  a  public  improvement  upon  certain  towns,  which  had 
been  judicially  determined  to  be  towns  benefited  by  such  improve- 
ment, it  was  said:  "  Neither  can  it  be  doubted  that,  if  the  state 
constitution  does  not  prohibit,  the  legislature,  speaking  generally, 
may  create  a  new  taxing  district,  determine  what  territory  shall 
belong  to  such  district  and  what  property  shall  be  considered  as 
benefited  by  a  proposed  improvement." 

But  the  power  of  the  legislature  in  these  matters  is  not  unlimited. 
There  is  a  point  beyond  which  the  legislative  department,  even 
when  exerting  the  power  of  taxation,  may  not  go  consistently  with 
the  citizen's  right  of  property.  As  already  indicated,  the  principle 
underlying  special  assessments  to  meet  the  cost  of  public  improve- 
ments is  that  the  property  upon  which  they  are  imposed  is  peculiarly 
benefited,  and  therefore  the  owners  do  not,  in  fact,  pay  anything 
in  excess  of  what  they  receive  by  reason  of  such  improvement. 
But  the  guaranties  for  the  protection  of  private  property  would  be 
seriously  impaired,  if  it  were  established  as  a  rule  of  constitutional 
law,  that  the  imposition  by  the  legislature  upon  particular  private 
property  of  the  entire  cost  of  a  public  improvement,  irrespective 
of  any  peculiar  benefits  accruing  to  the  owner  from  such  improve- 
ment, could  not  be  questioned  by  him  in  the  courts  of  the  country. 
It  is  one  thing  for  the  legislature  to  prescribe  it  as  a  general  rule 
that  property  abutting  on  a  street  opened  by  the  public  shall  be 
deemed  to  have  been  specially  benefited  by  such  improvement,  and 
therefore  should  specially  contribute  to  the  cost  incurred  by  the 
public.     It  is  quite  a  different  thing  to  lay  it  down  as  an  absolute 
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rule  that  such  property,  whether  it  is  in  fact  benefited  or  not  by  the 
opening  of  the  street,  may  be  assessed  by  the  front  foot  for  a  fixed 
sum  representing  the  whole  cost  of  the  improvement,  and  without 
any  right  in  the  property  owner  to  show,  when  an  assessment  of 
that  kind  is  made  or  is  about  to  be  made,  that  the  sum  so  fixed  is  in 
excess  of  the  benefits  received. 

In  our  judgment,  the  exaction  from  the  owner  of  private  prop- 
erty of  the  cost  of  a  public  improvement  in  substantial  excess  of  the 
special  benefits  accruing  to  him  is,  to  the  extent  of  such  exc> 
taking,  under  the  guise  of  taxation,  of  private  property  for  public 
use  without  compensation.  We  say  "  substantial  excess/'  because 
exact  equality  of  taxation  is  not  always  attainable,  and  for  that 
reason  the  excess  of  cost  over  special  benefits,  unless  it  be  of  a 
material  character,  ought  not  to  be  regarded  by  a  court  of  equity 
when  its  aid  is  invoked  to  restrain  the  enforcement  of  a  special 
assessment.  .  .  . 

It  will  not  escape  observation  that  if  the  entire  cost  incurred  by  a 
municipal  corporation  in  condemning  land  for  the  purpose  of 
opening  or  extending  a  street  can  be  assessed  back  upon  the  abut- 
ting property,  without  inquiry  in  any  form  as  to  the  special  benefits 
received  by  the  owner,  the  result  will  be  more  injurious  to  the 
owner  than  if  he  had  been  required,  in  the  first  instance,  to  open  the 
street  at  his  own  cost,  without  compensation  in  respect  of  the  land 
taken  for  the  street;  for,  by  opening  the  street  at  his  own  cost,  he 
might  save  at  lea§t  the  expense  attending  formal  proceedings  of 
condemnation.  It  cannot  be  that  any  such  result  is  consistent 
with  the  principles  upon  which  rests  the  power  to  make  special 
assessments  upon  property  in  order  to  meet  the  expense  of  public 
improvements  in  the  vicinity  of  such  property.  .  .  . 

It  is  said  that  a  court  of  equity  ought  not  to  interpose  to  prevent 
the  enforcement  of  the  assessment  in  question,  because  the  plaintiff 
did  not  show  nor  offer  to  show  by  proof  that  the  amount  assessed 
upon  her  property  was  in  excess  of  the  special  benefits  accruing  to 
it  by  reason  of  the  opening  of  the  street.  This  suggestion  implies 
that  if  the  proof  had  showed  an  excess  of  cost  incurred  in  opening 
the  street  over  the  special  benefits  accruing  to  the  abutting  prop- 
erty, a  decree  might  properly  have  been  made  enjoining  the  assess- 
ment to  the  extent  simply  that  such  cost  exceeded  the  benefits.  We 
do  not  concur  in  this  view.  As  the  pleadings  show,  the  Village 
proceeded  upon  the  theory,  justified  by  the  words  of  the  statute. 
that  the  entire  cost  incurred  in  opening  the  street,  including  the 
value  of  the  property  appropriated,  could,  when  the  assessment 
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was  by  the  front  foot,  be  put  upon  the  abutting  property,  irrespec- 
tive of  special  benefits.  The  assessment  was  by  the  front  foot  and 
for  a  specific  sum  representing  such  cost,  and  that  sum  could  not 
have  been  reduced  under  the  ordinance  of  the  Village  even  if  proof 
had  been  made  that  the  costs  and  expenses  assessed  upon  the  abut- 
ting property  exceeded  the  special  benefits.  The  assessment  was 
in  itself  an  illegal  one  because  it  rested  upon  a  basis  that  excluded 
any  consideration  of  benefits.  A  decree  enjoining  the  whole 
assessment  was  therefore  the  only  appropriate  one.  .  .  . 

We  have  considered  the  question  presented  for  our  determination 
with  reference  only  to  the  provisions  of  the  national  Constitu- 
tion. .  .  . 

The  judgment  of  the  Circuit  Court  must  be  affirmed,  upon  the  ground 
that  the  assessment  against  the  plaintiff's  abutting  property  was 
under  a  rule  which  excluded  any  inquiry  as  to  special  benefits, 
and  the  necessary  operation  of  which  was,  to  the  extent  of  the  excess 
of  the  cost  of  opening  the  street  in  question  over  any  special 
benefits  accruing  to  the  abutting  property  therefrom,  to  take 
private  property  for  public  use  without  compensation;  and  it  is 
so  ordered. 
Brewer,  J.,  dissenting.  .  .  . 
Gray  and  Shiras,  JJ.,  also  dissented. 


UNION  REFRIGERATOR  TRANSIT   CO.   v. 
KENTUCKY. 

Supreme  Court  of  the  United  States.     1905. 
[199  United  States,  194.] 

Error  to  the  Court  of  Appeals  of  Kentucky. 

This  proceeding  was  begun  by  a  statement  filed  by  the  revenue 
agent  of  the  Commonwealth  in  the  Jefferson  County  Court,  pray- 
ing that  certain  personal  property  belonging  to  the  plaintiff  in  error 
be  assessed  for  taxation  for  state,  county  and  municipal  taxes,  and 
be  also  adj  udged  to  pay  a  penalty  of  twenty  per  cent  on  the  aggre- 
gate amount  of  the  tax. 

To  this  statement  the  Transit  Company  filed  certain  demurrers 
and  answers,  upon  which,  and  upon  the  deposition  of  the  controller 
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of  the  company  in  St.  Louis,  Missouri,  the  case  went  to  a  hearing, 
and  resulted  in  a  finding  of  facts  that  the  Transit  <  Jompany  was  the 
owner  of  two  thousand  cars  in  September,  1897,  1898,  1899  and 
1900,  to  which  years  the  recovery  was  limited,  of  the  value  of  $200 
each;  that  its  cars  were  employed  by  the  company  by  renting 
them  to  shippers,  who  took  possession  of  them  from  time  to  time  at 
Milwaukee,  Wisconsin,  and  used  them  for  the  carriage  of  freight  in 
the  United  States,  Canada  and  Mexico,  the  company  being  paid  by 
the  railroads  in  proportion  to  the  mileage  made  over  their  lines; 
that  the  correct  method  of  ascertaining  the  number  of  cars  which 
should  be  assessed  for  taxation  was  to  ascertain  and  list  such  a  pro- 
portion of  its  cars  as,  under  a  system  of  averages  upon  their  gross 
earnings,  were  shown  to  be  used  in  the  State  of  Kentucky,  during 
the  fiscal  year,  the  court  finding  by  this  method  that  there  were 
subject  to  assessment  in  Kentucky  twenty-eight  cars  for  the  year 
1897,  twenty-nine  for  the  year  1898,  forty  for  the  year  1899,  and 
sixty-seven  for  1900. 

The  court  also  found  that  the  cars  other  than  those  mentioned 
were  not  liable  to  assessment. 

The  order  of  the  County  Court  was  affirmed  by  the  Circuit 
Court,  and  an  appeal  taken  to  the  Court  of  Appeals  of  Kentucky, 
which  reversed  the  judgment  of  the  court  below,  and  found  that 
the  company  was  liable  to  taxation  upon  its  entire  number  of  two 
thousand  cars,  and  directed  the  court  below  to  enter  judgment 
against  it  for  the  taxes  appropriate  to  this  number.  80  S.  W.  Rep. 
490. 

To  review  this  judgment  this  writ  of  error  was  sued  out. 
W.  H.  Field,  and  another,  for  plaintiff  in  error;  and  H.  L.  Stone 
and  others,  contra. 

Brown,  J.,  after  making  the  foregoing  statement,  delivered  the 
opinion  of  the  court. 

In  this  case  the  question  is  directly  presented  whether  a  corpora- 
tion organized  under  the  laws  of  Kentucky  is  subject  to  taxation 
upon  its  tangible  personal  property,  permanently  located  in  other 
States,  and  employed  there  in  the  prosecution  of  its  business. 
Such  taxation  is  charged  to  be  a  violation  of  the  due  process  of  law 
clause  of  the  Fourteenth  Amendment. 

Section  4020  of  the  Kentucky  statutes,  under  which  this  assess- 
ment Avas  made,  provides  that  "  All  real  and  personal  estate  within 
this  State,  and  all  personal  estate  of  persons  residing  in  this  State, 
and  of  all  corporations  organized  under  the  laws  of  this  State, 
whether  the  property  be  in  or  out  of  this  State,  .  .  .  shall  be  sub- 
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ject  to  taxation  unless  the  same  be  exempt  from  taxation  by  the 
Constitution,  and  shall  be  assessed  at  its  fair  cash  value,  estimated 
at  the  price  it  would  bring  at  a  fair  voluntary  sale." 

That  the  property  taxed  is  within  this  description  is  beyond 
controversy.  The  constitutionality  of  the  section  was  attacked 
not  only  upon  the  ground  that  it  denied  to  the  Transit  Company 
due  process  of  law,  but  also  the  equal  protection  of  the  laws,  in  the 
fact  that  railroad  companies  were  only  taxed  upon  the  value  of 
their  rolling  stock  used  within  the  State,  which  was  determined  by 
the  proportion  which  the  number  of  miles  of  the  railroad  in  the 
State  bears  to  the  whole  number  of  miles  operated  by  the  com- 
pany. 

The  power  of  taxation,  indispensable  to  the  existence  of  every 
civilized  government,  is  exercised  upon  the  assumption  of  an 
equivalent  rendered  to  the  taxpayer  in  the  protection  of  his  person 
and  property,  in  adding  to  the  value  of  such  property,  or  in  the 
creation  and  maintenance  of  public  conveniences  in  which  he  shares, 
such,  for  instance,  as  roads,  bridges,  sidewalks,  pavements,  and 
schools  for  the  education  of  his  children.  If  the  taxing  power  be  in 
no  position  to  render  these  services,  or  otherwise  to  benefit  the 
person  or  property  taxed,  and  such  property  be  wholly  within  the 
taxing  power  of  another  State,  to  which  it  may  be  said  to  owe  an 
allegiance  and  to  which  it  looks  for  protection,  the  taxation  of  such 
property  within  the  domicil  of  the  owner  partakes  rather  of  the 
nature  of  an  extortion  than  a  tax,  and  has  been  repeatedly  held  by 
this  court  to  be  beyond  the  power  of  the  legislature  and  a  taking  of 
property  without  due  process  of  law.  Railroad  Company  v.  Jack- 
son, 7  Wall.  262;  State  Tax  on  Foreign-held  Bonds,  15  Wall.  300; 
Tappan  v.  Merchants'  National  Bank,  19  Wall.  490,  499;  Dela- 
ware &c.  R.  R.  Co.  v.  Pennsylvania,  198  U.  S.  341,  358.  .  .  . 

It  is  also  essential  to  the  validity  of  a  tax  that  the  property 
shall  be  within  the  territorial  jurisdiction  of  the  taxing  power.  .  .  . 
This  rule  receives  its  most  familiar  illustration  in  the  cases  of  land 
which,  to  be  taxable,  must  be  within  the  limits  of  the  State. 
Indeed,  we  know  of  no  case  where  a  legislature  has  assumed  to 
impose  a  tax  upon  land  within  the  jurisdiction  of  another  State, 
much  less  where  such  action  has  been  defended  by  any  court.  .  .  . 

The  argument  against  the  taxability  of  land  within  the  jurisdic- 
tion of  another  State  applies  with  equal  cogency  to  tangible  per- 
sonal property  beyond  the  jurisdiction.  It  is  not  only  beyond  the 
sovereignty  of  the  taxing  State,  but  does  not  and  cannot  receive 
protection  under  its  laws.     True,  a  resident  owner  may  receive  an 
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income  from  such  property,  but  the  same  may  be  said  of  real  estate 
within  a  foreign  jurisdiction.  Whatever  be  the  rights  of  the  State 
with  respect  to  the  taxation  of  such  income,  it  is  clearly  beyond  its 
power  to  tax  the  land  from  which  the  income  is  derived.  As  we 
said  in  Louisville  &c.  Ferry  Co.  v.  Kentucky,  188  U.  S.  385,  396: 
"While  the  m.-de,  form  and  extent  of  taxation  are.  speaking 
generally,  limited  only  by  the  wisdom  of  the  legislal  ore,  I  hat  power 
is  limited  by  a  principle  inhering  in  the  very  oatureof  constitutional 
government,  namely,  that  the  taxation  imposed  must  have  relation 
to  a  subject  within  the  jurisdiction  of  the  taxing  government." 
See  also  McCulloch  v.  Maryland,  4  Wheat.  316,  429;  Hays  v. 
Pacific  Mail  S.  S.  Co.,  17  How..  596,  599;  St.  Louis  v.  Ferry  Co., 
11  Wall.  423,  429,  431;   Morgan  v.  Parham,  16  Wall.  171,  476. 

Respecting  this,  there  is  an  obvious  distinction  between  the 
tangible  and  intangible  property,  in  the  fact  that  the  latter  is  held 
secretly;  that  there  is  no  method  by  which  its  existence  or  owner- 
ship can  be  ascertained  in  the  State  of  its  situs,  except  perhaps  in 
the  case  of  mortgages  or  shares  of  stock.  So  if  the  owner  be  dis- 
covered, there  is  no  way  by  which  he  can  be  reached  by  process  in  a 
State  other  than  that  of  his  domicil,  or  the  collection  of  the  tax 
otherwise  enforced.  In  this  class  of  cases  the  tendency  of  modern 
authorities  is  to  apply  the  maxim  mobilia  sequuntur  personam,  and 
to  hold  that  the  property  may  be  taxed  at  the  domicil  of  the  owner 
as  the  real  situs  of  the  debt,  and  also,  more  particularly  in  the  case 
of  mortgages,  in  the  State  where  the  property  is  retained.  Such 
havebeen  therepeated  rulingsof  thiscourt.  Tappan  v.  Merchants' 
National  Bank,  19  Wall.  490;  Kirtland  v.  Hotchkiss,  100  U.  S.  491 ; 
Bonaparte  v.  Tax  Court,  104  U.  S.  592;  Sturges  v.  Carter,  114  l.  S. 
511;  Kidd  v.  Alabama,  188  U.  S.  730;  Blackstone  v.  Miller,  188 
U.  S  189. 

If  this  occasionally  results  in  double  taxation,  it  much  oftener 
happens  that  this  class  of  property  escapes  altogether.  .  .  . 

The  arguments  in  favor  of  the  taxation  of  intangible  property  at 
the  domicil  of  the  owner  have  no  application  to  tangible  property. 
The  fact  that  such  property  is  visible,  easily  found  and  difficult  to 
conceal,  and  the  tax  readily  collectible,  is  so  cogent  an  argument 
for  its  taxation  at  its  situs,  that  of  late  there  is  a  general  consensus 
of  opinion  that  it  is  taxable  in  the  State  where  it  is  permanently 
located  and  employed  and  where  it  receives  its  entire  protection, 
irrespective  of  the  domicil  of  the  owner.  We  have,  ourselves,  held 
in  a  number  of  cases  that  such  property  permanently  located  in  a 
State  other  than  that  of  its  owner  is  taxable  there.      Brown  v. 
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Houston,  114  U.  S.  622;  Coe  v.  Errol,  116  U.  S.  517;  Pullman's 
Car  Co.  v.  Pennsylvania,  141  U.  S.  18;  Western  Union  Telegraph 
Co.  v.  Massachusetts,  125  U.  S.  530;  Railroad  Company  v.  Penis- 
ton,  18  Wall.  5;  American  Refrigerator  Transit  Company  v.  Hall, 
174  U.  S.  70;  Pittsburg  Coal  Company  v.  Bates,  156  U.  S.  577; 
Old  Dominion  Steamship  Company  v.  Virginia,  198  U.  S.  299.  We 
have  also  held  that,  if  a  corporation  be  engaged  in  running  railroad 
cars  into,  through  and  out  of  the  State,  and  having  at  all  times  a 
large  number  of  cars  within  the  State,  it  may  be  taxed  by  taking  as 
a  basis  of  assessment  such  proportion  of  its  capital  stock  as  the 
number  of  miles  of  railroad  over  which  its  cars  are  run  within  the 
State  bears  to  the  whole  number  of  miles  in  all  the  States  over  which 
its  cars  are  run.  Pullman's  Car  Co.  v.  Pennsylvania,  141  U.  S. 
18.  .  .  . 

Our  conclusion  upon  this  branch  of  the  case  renders  it  unneces- 
sary to  decide  the  second  question,  viz:  Whether  the  Transit 
Company  was  denied  the  equal  protection  of  the  laws. 

It  is  unnecessary  to  say  that  this  case  does  not  involve  the  ques- 
tion of  the  taxation  of  intangible  personal  property,  or  of  inheri- 
tance or  succession  taxes,  or  of  questions  arising  between  different 
municipalities  or  taxing  districts  within  the  same  State,  which  are 
controlled  by  different  considerations. 

We  are  of  opinion  that  the  cars  in  question,  so  far  as  they  were 
located  and  employed  in. other  States  than  Kentucky,  were  not 
subject  to  the  taxing  power  of  that  Commonwealth,  and  that  the 
judgment  of  the  Court  of  Appeals  must  be  reversed,  and  the  case 
remanded  to  that  court  for  further  proceedings  not  inconsistent 
with  this  opinion.1 

White,  J.,  concurred  in  the  result. 

Holmes,  J.  It  seems  to  me  that  the  result  reached  by  the 
court  probably  is  a  desirable  one,  but  I  hardly  understand  how  it 
can  be  deduced  from  the  Fourteenth  Amendment,  and  as  the  Chief 
Justice  feels  the  same  difficulty,  I  think  it  proper  to  say  that  my 
doubt  has  not  been  removed. 

1  Compare  New  York,  ex  rel.  N.  Y.  C.  &  H.  R.  R.  Co.,  v.  Miller,  202  U.  S. 
584  (1906);  and  United  States  v.  Bennett,  232  U.  S.  299  (1914).  —  Ed. 
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QUONG  WING  v.   KIRKENDALL. 

Supreme  Court  of  the  United  States.     1912. 
[223  United  States,  59.] l 

Error  to  the  Supreme  Court  of  Montana. 

Action  was  brought  to  recover  from  Kirkendall,  treasurer  of 
Lewis  and  Clark  County,  a  fee  paid  for  a  three  months'  license  to 
do  hand  laundry  work;  and  judgment  for  the  plaintiff  was  reversed 
by  the  Supreme  Court  of  Montana. 

C.  E.  Pew  and  others,  for  plaintiff  in  error;  and  W.  H.  Poor  man 
and  another,  contra. 

Holmes,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  ten  dollars  paid  under  duress  and 
protest  for  a  license  to  do  hand  laundry  work.  The  plaintiff  got 
judgment  in  the  court  of  first  instance,  but  this  judgment  was 
reversed  by  the  Supreme  Court  of  the  State.  39  Montana,  64. 
The  law  under  which  the  fee  was  exacted  imposed  the  payment 
upon  all  persons  engaged  in  laundry  business  other  than  the  steam 
laundry  business,  with  a  proviso  that  it  should  not  apply  to  women 
so  engaged  where  not  more  than  two  women  were  employed.  1 
Rev.  Codes,  §  277G.  The  only  question  is  whether  this  is  an  un- 
constitutional discrimination  depriving  the  plaintiff  of  the  equal 
protection  of  the  laws.     U.  S.  Const.,  Am.  XIV. 

The  case  was  argued  upon  the  discrimination  between  the  in- 
strumentalities employed  in  the  same  business  and  that  between 
men  and  women.  One  like  the  former  was  held  bad  in  //;  re  Yot 
Sang,  75  Fed.  Rep.  983,  and  while  the  latter  was  spoken  of  by  the 
Supreme  Court  of  the  State  as  an  exemption  of  one  or  two  women, 
it  is  to  be  observed  that  in  1900  the  census  showed  more  women 
than  men  engaged  in  hand  laundry  work  in  that  State.  Never- 
theless we  agree  with  the  Supreme  Court  of  the  State  so  far  as 
these  grounds  are  concerned.  A  State  does  not  deny  the  equal 
protection  of  the  laws  merely  by  adjusting  its  revenue  laws  and 
taxing  system  in  such  a  way  as  to  favor  certain  industries  or  forms 
of  industry.  Like  the  United  States,  although  with  more  restric- 
tion and  in  less  degree,  a  State  may  carry  out  a  policy,  even  a 
policy  with  which  we  might  disagree.  McLean  v.  Arkansas,  211 
U.  S.  539,  547.  Armour  Packing  Co.  v.  Lacy,  200  U.  S.  226,  235. 
Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  540,  562.  It  may 
make  discriminations,  if  founded  on  distinctions  that  we  cannot 

1  The  reporter's  statement  has  been  omitted.  —  Ed. 
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pronounce  unreasonable  and  purely  arbitrary,  as  was  illustrated  in 
American  Sugar  Refining  Co.  v.  Louisiana,  179  U.  S.  89,  92,  95; 
Williams  v.  Fears,  179  U.  S.  270,  276;  W.  W.  Cargill  Co.  v.  Minne- 
sota, 180  U.  S.  452,  469.      It  may  favor  or  discourage  the  liquor 
traffic,  or  trusts.     The  criminal  law  is  a  whole  body  of  policy  on 
which  States  may  and  do  differ.     If  the  State  sees  fit  to  encourage 
steam  laundries  and  discourage  hand  laundries  that  is  its  own 
affair.     And  if  again  it  finds  a  ground  of  distinction  in  sex,  that  is 
not  without  precedent.      It  has  been  recognized  with  regard  to 
hours  of  work.     Mutter  v.  Oregon,  208  U.  S.  412.     It  is  recognized 
in  the  respective  rights  of  husband  and  wife  in  land  during  life, 
in  the  inheritance  after  the  death  of  the  spouse.      Often  it  is  ex- 
pressed in  the  time  fixed  for  coming  of  age.     If  Montana  deems 
it  advisable  to  put  a  lighter  burden  upon  women  than  upon  men 
with  regard  to  an  employment  that  our  people  commonly  regard 
as  more  appropriate  for  the  former,  the  Fourteenth  Amendment 
does  not  interfere  by  creating  a  fictitious  equality  where  there  is  a 
real  difference.     The  particular  points  at  which  that  difference  shall 
be  emphasized  by  legislation  are  largely  in  the  power  of  the  State. 
Another  difficulty  suggested  by  the  statute  is  that  it  is  impossible 
not  to  ask  whether  it  is  not  aimed  at  the  Chinese;  which  would  be 
a  discrimination  that  the  Constitution  does  not  allow.     Yick  Wo 
v.  Hopkins,  118  U.  S.  356.     It  is  a  matter  of  common  observation 
that  hand  laundry  work  is  a  widespread  occupation  of  Chinamen 
in  this  country  while  on  the  other  hand  it  is  so  rare  to  see  men  of 
our  race  engaged  in  it  that  many  of  us  would  be  unable  to  say  that 
they  ever  had  observed  a  case.     But  this  ground  of  objection  was 
not  urged  and  rather  was  disclaimed  when  it  was  mentioned  from 
the  Bench  at  the  argument.     It  may  or  may  not  be  that  if  the  facts 
were  called  to  our  attention  in  a  proper  way  the  objection  would 
prove  to  be  real.      But  even  if  when  called  to  our  attention  the 
facts  should  be  taken  notice  of  judicially,  whether  because  they  are 
only  the  premise  for  a  general  proposition  of  law,  Prentis  v.  At- 
lantic Coast  Line  Co.,  211  U.  S.  210,  227,  South  Ottawa  v.  Perkins, 
94  U.  S.  260,  Telfair  v.  Stead,  2  Cranch,  407,  418,  or  for  any  other 
reason,  still  there  are  many  things  that  courts  would  notice  if 
brought  before  them  that  beforehand  they  do  not  know.     It  rests 
with  counsel  to  take  the  proper  steps,  and  if  they  deliberately  omit 
them,  we  do  not  feel  called  upon  to  institute  inquiries  on  our  own 
account.      Laws  frequently  are  enforced  which  the  court  recog- 
nizes as  possibly  or  probably  invalid  if  attacked  by  a  different 
interest  or  in  a  different  way.     Therefore  without  prejudice  to  the 
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question  that  we  have  suggested,  when  it  shall  be  raised,  we  must 
conclude  that  so  far  as  the  present  case  is  concerned  the  judgment 
must  be  affirmed. 

Judgment  affirmed. 

Hughes,  J.,  concurs  in  the  result. 

Lamar,  J.,  dissenting. 

I  dissent  from  the  conclusions  reached  in  the  first  branch  of  the 
opinion,  because,  in  my  judgment,  the  statute  which  is  not  a  police 
but  a  revenue  measure  makes  an  arbitrary  discrimination.  It 
taxes  some  and  exempts  others  engaged  in  identically  the  same 
business.  It  does  not  graduate  the  license  so  that  those  doing  a 
large  volume  of  business  pay  more  than  those  doing  less.  On  the 
contrary,  it  exempts  the  large  business  and  taxes  the  small.  It 
exempts  the  business  that  is  so  large  as  to  require  the  use  of  steam, 
and  taxes  that  which  is  so  small  that  it  can  be  run  by  hand.  Among 
these  small  operators  there  is  a  further  discrimination,  based  on 
sex.  It  would  be  just  as  competent  to  tax  the  property  of  men  and 
exempt  that  of  women.  The  individual  characteristics  of  the 
owner  do  not  furnish  a  basis  on  which  to  make  a  classification  for 
purposes  of  taxation.  It  is  the  property  or  the  business  which  is  to 
be  taxed,  regardless  of  the  qualities  of  the  owner.  A  discrimination 
founded  on  the  personal  attributes  of  those  engaged  in  the  same 
occupation  and  not  on  the  value  or  the  amount  of  the  business 
is  arbitrary.  "  A  classification  must  always  rest  upon  some  dif- 
ference which  bears  a  reasonable  and  just  relation  to  the  act  in 
respect  to  which  the  classification  is  proposed."  Connolly  v. 
Union  Sewer  Pipe  Co.,  184  U.  S.  560. 


CHAPTER  III. 

THE   FIFTEENTH   AMENDMENT. 

UNITED   STATES   v.   REESE. 

Supreme  Court  of  the  United  States.     1876. 
[92  United  States,  214.] 

Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kentucky. 

Williams,  Attorney  General,  and  Phillips,  Solicitor  General,  for 
the  United  States;  and  H.  Stanbery  and  B.  F.  Buckner,  contra. 

Waite,  C.  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  here  by  reason  of  a  division  of  opinion  between 
the  judges  of  the  Circuit  Court  in  the  District  of  Kentucky.  It 
presents  an  indictment  containing  four  counts,  under  sects.  3  and  4 
of  the  act  of  May  31,  1870  (16  Stat.  140),  against  two  of  the  in- 
spectors of  a  municipal  election  in  the  State  of  Kentucky,  for 
refusing  to  receive  and  count  at  such  election  the  vote  of  William 
Garner,  a  citizen  of  the  United  States  of  African  descent.  All  the 
questions  presented  by  the  certificate  of  division  arose  upon  general 
demurrers  to  the  several  counts  of  the  indictment. 

In  this  court  the  United  States  abandon  the  first  and  third 
counts,  and  expressly  waive  the  consideration  of  all  claims  not  aris- 
ing out  of  the  enforcement  of  the  Fifteenth  Amendment  of  the 
Constitution. 

After  this  concession,  the  principal  question  left  for  considera- 
tion is,  whether  the  act  under  which  the  indictment  is  found  can  be 
made  effective  for  the  punishment  of  inspectors  of  elections  who 
refuse  to  receive  and  count  the  votes  of  citizens  of  the  United 
States,  having  all  the  qualifications  of  voters,  because  of  their 
race,  color,  or  previous  condition  of  servitude.  .  .  . 

The  second  count  in  the  indictment  is  based  upon  the  fourth 
section  of  this  act,  and  the  fourth  upon  the  third  section. 

Rights  and  immunities  created  by  or  dependent  upon  the  Con- 
stitution of  the  United  States  can  be  protected  by  Congress.  The 
form  and  the  manner  of  the  protection  may  be  such  as  Congress,  in 
the  legitimate  exercise  of  its  legislative  discretion,  shall  provide. 
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These  may  be  varied  to  meet  the  necessities  of  the  particular  right 
to  be  protected. 

The  Fifteenth  Amendment  does  not  confer  the  right  of  suffrage 
upon  any  one.  It  prevents  the  States,  or  the  United  States,  how- 
ever, from  giving  preference,  in  this  pari  icular,  to  one  citizen  of  the 
United  States  over  another  on  account  of  race,  color,  or  previous 
condition  of  servitude.  Before  its  adoption,  this  could  be  done. 
It  was  as  much  within  the  power  of  a  State  to  exclude  citizens  of  the 
United  States  from  voting  on  account  of  race,  &c.,  as  it  was  on 
account  of  age,  property,  or  education.  Now  it  is  not.  If  citizens 
of  one  race  having  certain  qualifications  are  permitted  by  law  to 
vote,  those  of  another  having  the  same  qualifications  must  be. 
Previous  to  this  amendment,  there  was  no  constitutional  guaranty 
against  this  discrimination:  now  there  is.  It  follows  that  the 
amendment  has  invested  the  citizens  of  the  United  States  with  a 
new  constitutional  right  which  is  within  the  protecting  power  of 
Congress.  That  right  is  exemption  from  discrimination  in  the 
exercise  of  the  elective  franchise  on  account  of  race,  color,  or  pre- 
vious condition  of  servitude.  This,  under  the  express  provisions 
of  the  second  section  of  the  amendment,  Congress  may  enforce  by 
"  appropriate  legislation." 

This  leads  us  to  inquire  whether  the  act  now  under  consideration 
is  "  appropriate  legislation  "  for  that  purpose.  The  power  of 
Congress  to  legislate  at  all  upon  the  subject  of  voting  at  State 
elections  rests  upon  this  amendment.  The  effect  of  art.  1,  sect .  1. 
of  the  Constitution,  in  respect  to  elections  for  senators  and  repre- 
sentatives, is  not  now  under  consideration.  It  has  not  been  con- 
tended, nor  can  it  be,  that  the  amendment  confers  authority  to 
impose  penalities  for  every  wrongful  refusal  to  receive  the  vote  of  a 
qualified  elector  at  State  elections.  It  is  only  when  the  wrongful 
refusal  at  such  an  election  is  because  of  race,  color,  or  previous 
condition  of  servitude,  that  Congress  can  interfere,  and  provide  for 
its  punishment.  If,  therefore,  the  third  and  fourth  sections  of  the 
act  are  beyond  that  limit,  they  are  unauthorized.  .  .  . 

The  language  of  the  third  and  fourth  sections  does  not  confine 
their  operation  to  unlawful  discriminations  on  account  of  race.  &c. 
If  Congress  had  the  power  to  provide  generally  for  the  punish- 
ment of  those  who  unlawfully  interfere  to  prevent  the  exercise  of 
the  elective  franchise  without  regard  to  such  discrimination,  the 
language  of  these  sections  would  be  broad  enough  for  that  purpose. 

It  remains  now  to  consider  whether  a  statute,  so  general  as  this 
in  its  provisions,  can  be  made  available  for  the  punishment  of 
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those  who  may  be  guilty  of  unlawful  discrimination  against  citizens 
of  the  United  States,  while  exercising  the  elective  franchise,  on 
account  of  their  race,  &c. 

There  is  no  attempt  in  the  sections  now  under  consideration  to 
provide  specifically  for  such  an  offense.  If  the  case  is  provided  for 
at  all,  it  is  because  it  comes  under  the  general  prohibition  against 
any  wrongful  act  or  unlawful  obstruction  in  this  particular.  We 
are,  therefore,  directly  called  upon  to  decide  whether  a  penal  statute 
enacted  by  Congress,  with  its  limited  powers,  which  is  in  general 
language  broad  enough  to  cover  wrongful  acts  without  as  well  as 
within  the  constitutional  jurisdiction,  can  be  limited  by  judicial 
construction  so  as  to  make  it  operate  only  on  that  which  Congress 
may  rightfully  prohibit  and  punish.  For  this  purpose,  we  must 
take  these  sections  of  the  statute  as  they  are.  We  are  not  able  to 
reject  a  part  which  is  unconstitutional,  and  retain  the  remainder, 
because  it  is  not  possible  to  separate  that  which  is  unconstitu- 
tional, if  there  be  any  such,  from  that  which  is  not.  The 
proposed  effect  is  not  to  be  attained  by  striking  out  or  disregarding 
words  that  are  in  the  section,  but  by  inserting  those  that  are  not 
now  there.  Each  of  the  sections  must  stand  as  a  whole,  or  fall 
altogether.  The  language  is  plain.  There  is  no  room  for  construc- 
tion, unless  it  be  as  to  the  effect  of  the  Constitution.  The  question, 
then,  to  be  determined,  is,  whether  we  can  introduce  words  of 
limitation  into  a  penal  statute  so  as  to  make  it  specific,  when,  as 
expressed,  it  is  general  only. 

It  would  certainly  be  dangerous  if  the  legislature  could  set  a  net 
large  enough  to  catch  all  possible  offenders,  and  leave  it  to  the 
courts  to  step  inside  and  say  who  could  be  rightfully  detained,  and 
who  should  be  set  at  large.  This  would,  to  some  extent,  substitute 
the  judicial  for  the  legislative  department  of  the  government. 
The  courts  enforce  the  legislative  will  when  ascertained,  if  within 
the  constitutional  grant  of  power.  Within  its  legitimate  sphere, 
Congress  is  supreme,  and  beyond  the  control  of  the  courts;  but  if 
it  steps  outside  of  its  constitutional  limitations,  and  attempts  that 
which  is  beyond  its  reach,  the  courts  are  authorized  to,  and  when 
called  upon  in  due  course  of  legal  proceedings  must,  annul  its 
encroachments  upon  the  reserved  power  of  the  States  and  the 
people. 

To  limit  this  statute  in  the  manner  now  asked  for  would  be  to 
make  a  new  law,  not  to  enforce  an  old  one.  This  is  no  part  of  our 
duty. 
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We  must,  therefore,  decide  that  Congress  has  not  as  yet  pro- 
vided by  "appropriate  legislation"  for  the  punishment  of  the 
offense  charged  in  the  indictment;  and  that  the  Circuit  Court 
properly  sustained  the  demurrers,  and  gave  judgment  fur  the 
defendants.1  .  .  . 

Clifford,  J.,  I  concur  that  the  indictment  is  bad,  but  for 
reasons  widely  different  from  those  assigned  by  the  court.  .  .  . 

Hunt,  J.  I  am  compelled  to  dissent  from  the  judgment  of  the 
court.  .  .  . 

1  See  Neal  v.  Delaware,  103  U.  S.  370  (1881);  Ex  parte  Yarbrough,  110 
U.  S.  651  (188-4);  Giles  v.  Harris,  189  U.  S.  475  (1903);  James  v.  Bowman.  190 
U.  S.  127  (1903);  Giles  v.  Teasley,  193  U.  S.  146  (1904);  and  Hodges  v.  United 
States,  203  U.  S.  1  (1906).  —  Ed. 
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